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April 9, 2013 

 
Julie Henderson 
Director 
COOL Division  
Livestock, Poultry, and Seed Division  
Agricultural Marketing Service 
U.S. Department of Agriculture 
STOP 0216 
1400 Independence Avenue, SW 
Room 2620-S 
Washington, DC 20250-0216 
 
Re: Docket No. AMS–LS–13–0004 -- Mandatory Country-of-Origin Labeling 
of Beef, Pork, Lamb, Chicken, Goat Meat, Wild and Farm Raised Fish and 
Shellfish, Perishable Agricultural Commodities, Peanuts, Pecans, Ginseng, 
and Macadamia Nuts:  Proposed Rule; 78 Fed. Reg. 15645 (March 12, 2013). 
 
Dear Ms. Henderson: 
 

This letter responds to an Agricultural Marketing Service (AMS or the 
agency) March 12, 2013, request for comments included in the agency’s publication 
of a proposed rule (proposal) regarding the above-referenced docket.  The American 
Meat Institute (AMI) is the nation’s oldest and largest trade association 
representing packers and processors of beef, pork, lamb, veal, turkey, and processed 
meat products.  AMI member companies account for more than 90 percent of U.S. 
output of these products.   
 

AMI has carefully reviewed the proposal and concluded that many AMI 
member companies will be significantly and adversely affected by the proposal.  In 
effect, the proposal seeks to replicate, in large part, the rule that AMS proposed in 
2003.   This proposal, however, is more problematic than the 2003 version in that, 
unlike 2003, it would require covered commodities that are eligible to be identified 
as U.S. origin and also to bear labeling declaring the production steps.  In essence, 
the proposal would force every supplier and every retailer to change its labeling 
information and systems.   
 

Moreover, if the existing mandatory country of origin labeling (COOL) rules 
are amended as provided by the proposal there is a virtual certainty that several 
meat packing establishments will ultimately close because of the costs they will be 
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forced to incur in order to implement the proposal’s requirements.  In effect, the 
agency is picking winners and losers in the marketplace in order to provide 
information to consumers that recent research shows they care little about and do 
not wish to pay for.   
 

Finally, even the most cursory review leads to the conclusion that the 
proposal will not bring the United States into compliance with the World Trade 
Organization’s (WTO) Appellate Body (AB) ruling.  As the AB stated in its 
examination of the current COOL regulatory scheme:  
 

We emphasize that this lack of correspondence between the 
recordkeeping and verification requirements, on the one hand, and the 
limited consumer information conveyed through the retail labeling 
requirements and exemptions therefrom, on the other hand, is of 
central importance to our overall analysis under Article 2.1 of the TBT 
Agreement.  This is because, in reaching its finding of detrimental 
impact, the Panel found that it is the recordkeeping and verification 
requirements that "necessitate" segregation, and that create an 
incentive for US producers to process exclusively domestic livestock 
and a disincentive to process imported livestock.  That is, the Panel 
found that the recordkeeping and verification requirements imposed 
under the COOL measure lead to the detrimental impact on imported 
livestock in the US market.   We have affirmed this finding above.1  

 
The proposal not only does not address this fundamental problem, it requires 

even more segregation, thereby enhancing the discrimination and detrimental 
impact on imported livestock, all while causing United States plants and 
businesses, including livestock producers, to close    
 

For the reasons set forth in more detail below AMI urges AMS to withdraw 
the proposal and seek a solution that will not result in several meat packers likely 
going out of business if the proposal as written is promulgated and goes into effect.  
 
  

                                                            
1 Appellate Body Report, United States – Certain Country of Origin Labeling (COOL) Requirements, 
WT/DS384/AB/R, WT/DS386/AB/R, adopted 23 July 2012, at para. 348 (Emphasis added). 
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The Agricultural Marketing Service Failed to Consider the Proposal to be 
Economically Significant and Failed to Conduct the Appropriate Economic 
Analysis 
 

AMS makes several incorrect assertions in the preamble in an apparent 
attempt to gloss over facts and circumstances that will add costs beyond those 
directly related to changing labels to reflect the different production steps – born, 
raised, and slaughtered.  Specifically, the agency states that “[T]his requirement 
will provide consumers with more specific information on which to base their 
purchasing decisions without imposing additional recordkeeping requirements on 
industry” and further that AMS does “not anticipate that this proposed rule will 
require additional recordkeeping or any new systems to transfer information from 
one level of the production and marketing channel to the next.2 
 

In short, the agency repeatedly asserts that the only costs attendant to this 
proposal will be those involved in changing labels to reflect production steps.  This 
assertion is simply wrong. 
 

A. The Meat Industry Utilizes the Current Rule’s Practice of 
Commingling and Prohibiting that Practice Will Impose Significant 
Costs not Considered by AMS   

 
The ability to commingle animals of different origins and use the multiple 

countries or so called Category “B” label for the products derived from those animals 
is critically important to many packers and others down the supply chain.  The 
proposal, however, would eliminate a packer’s ability to commingle animals of 
different origins and the muscle cuts derived from them.  Problematic is the fact 
that, although AMS acknowledges “the labeling scheme afforded by commingling,” 
the agency does not anywhere in its economic analysis consider the costs attendant 
to denying packers and others the ability to commingle and utilize that system.  
These costs are significant and should have been considered prior to developing the 
proposal. 
 

Interestingly, AMS seems to ignore the fact that commingling occurs 
regularly and that the Category B label is used in the marketplace.  Indeed, in the 
preamble AMS states that  
  

 

                                                            
2 78 Fed. Reg. 15647, 15647-15648 (Mar. 12, 2013).  AMS invites comment on its assumptions and 
“welcomes data that would help to inform a more refined analysis of the impacts of the rule at 
various points in production.”  Id. at 15647.   
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Given that the information needed to label production steps is already available and 
that most packers already segregate animals of differing countries of origin in the 
slaughter and processing of those animals, the most widespread cost of 
implementing the proposed amendments is expected to be related to label change; 
this cost would be incurred partially at the packing or processing facility and 
partially at the retail level.3 
 

The agency’s assertion “that the majority of muscle cut covered commodities 
are not produced and labeled” does not excuse AMS from calculating and 
considering the additional costs that eliminating commingling will have on the 
supply chain.4  AMS could and should have used the data that was the foundation 
of a key argument made by the United States before the WTO – that commingling is 
occurring.  Specifically, the AB stated that  
 

The United States points to evidence showing that a significant 
proportion of muscle cuts of beef and pork is labelled "Product of the 
United States, Canada and Mexico", to argue that US producers are 
choosing to commingle, instead of segregate, their livestock.5   

 
In fact, included in the evidence offered by the United States was a USDA survey 
(of retail product) “indicating that ‘approximately 22 percent of beef sold and 4 
percent of the pork sold in the United States is derived from commingled livestock 
or meat (i.e., some combination of Category A, B, and C meat processed together on 
the same production day)’.”6  The 22 percent of beef proffered by the United States 
in the WTO proceedings is significant and it is clear that eliminating commingling 
will have a significant impact on slaughter and processing facilities using that 
system, as well as the rest of the downstream supply chain, because the proposal 
will force them to segregate livestock and meat products, which will increase costs – 
costs not considered in the proposal.7  
 

                                                            
3 Id. citing Appellate Body Reports, US—Certain Country of Origin Labelling (COOL) Requirements, 
WT/DS384/ R, WT/DS386/R, paras. 295–310 (adopted July 23, 2012); Panel Reports, United States—
Certain Country of Origin Labelling (COOL) Requirements, paras. 7.365, 7.403 (adopted July 23, 
2012) for the proposition that there will be, in effect, no segregation costs attendant to implementing 
the proposed rule. 
4 78 Fed. Reg. 15648 (Mar. 12, 2013).  
5 Appellate Body Reports, US—Certain Country of Origin Labelling (COOL) Requirements, 
WT/DS384/ R, WT/DS386/R, para. 296.  In fact, several of the very paragraphs AMS cites in footnote 
1 contain a discussion about the Panel’s consideration of commingling.  See 78 Fed. Reg. at 16458, 
footnote 1, (March 12, 2013).     
6 Id. at para. 296.  
7 Indeed, even the four percent related to pork is a significant percent in the very low margin meat 
industry.  
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Notwithstanding the agency’s contention, the proposal would require plants 
to employ product segregation systems so that the meat derived from an “all 
American” or Category A animal, i.e. born, raised, and slaughtered in the U.S., is 
not mixed with muscle cuts requiring labeling declaring the product to be, for 
example, beef derived from an animal “born in Canada, raised and slaughtered in 
the United States.” The muscle cuts from these various “types” of animals would 
have to be kept separate as the carcasses proceed down the line, enter the coolers, 
proceed through the fabrication process, and ultimately as the meat is stored and 
distributed. 
 

How much those costs would be is a function of several factors, with a critical 
factor being how many mixed origin or non-U.S. animals a plant processes and how 
they are mingled throughout a day’s livestock deliveries.  Consider, for example, the 
fact that a plant processing these livestock almost certainly would have distinct 
breaks in production so the plant would incur lost slaughter/processing time. 

 
Industry estimates for facilities that use Category A and B livestock could be 

as few as 2 per day to as many as 5 per day, depending on inventory fluctuations, 
livestock deliveries, etc.  Cost estimates for large processing facilities for changes or 
“downtime” due to a variety of factors, e.g., processing different grades of animals, 
suspension of operations for animal welfare issues, etc., run from $750-$900 per 
minute.  Common “downtime” for large pork processing operations can range from 
5-7 minutes and in cattle operations from 2-4 minutes.   

 
Using these values, costs for a hog slaughter facility that is processing and 

segregating products, on average, would be $4500-$5000 per change.  If the plant 
has an additional two changes per day or 10 changes per week, the added costs for 
this issue is between $45,000 and $50,000 per week, or about $2.5 million annually 
– for one plant.  A plant more heavily reliant on using Canadian hogs and incurring 
up to 5 changes daily or 25 per week would absorb additional downtime losses of 
approximately $125,000 per week or about $6.5 million annually. 

 
For beef, although change times are generally shorter, the origin mix can be 

more complex because the industry utilizes cattle not only of U.S. origin, but also 
Canadian and Mexican origin.  Because of this greater complexity, the number of 
additional changes could be 30 or more.  For larger facilities with that many extra 
changes annual added costs could be more than $4 million annually.  Moreover, the 
costs incurred through added downtime do not include additional costs if more staff 
is needed in the pens, on the slaughter floor, and in processing areas.  
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There are at least 15 large cattle slaughter plants that process mixed origin 
livestock and at least 6 such hog slaughter facilities.  Using the values developed 
above, the additional downtime costs associated with the loss of commingling in the 
beef sector is at least $60 million and another $27 million for pork (using a $4.5 
million average).  This $87 million loss does not include the cost estimate that AMS 
included in the proposal, nor does it include any costs for smaller companies, who 
may in some cases be even more reliant on foreign origin livestock.  

 
In fact, the prohibition on commingling could have an even greater adverse 

impact on smaller packers.  For example, a very small cattle slaughter company 
(fewer than 100 employees) that currently commingles production and uses the B 
label, estimates that it would have to add two people to the slaughter floor and two 
people in the beef cooler, as well as an additional person in the administrative office 
to handle additional paperwork associated with segregation.  The company 
estimates that this new staffing would cost $135,000.00 annually, not including 
training and benefits.  In addition, because of the lost production time and the need 
to segregate carcasses and meat in the coolers and through the processing system, 
the company would incur additional costs caused by an additional five hours per 
week (one hour per day) for the 40 people already working on the harvest floor and 
beef cooler amounting to additional $140,000.00 annually.  In short, for a small 
plant (slaughtering approximately 39,000 head annually) with 40 people currently 
working on the slaughter floor and in the coolers the cost associated with losing the 
ability to commingle is approximately $275,000 annually.  Volume is critical to 
profitability, indeed viability, in the meat packing industry, where margins are 
extremely slim.  Indeed, the $275,000 in newly found costs is approximately one 
percent of the company’s annual sales, which is approximately the company’s 
annual profit.    

 
An alternative approach to examining the loss of commingling issue is to 

consider some work done when AMS published its original proposal in 2003.  In 
response to that proposed rule, which is markedly similar to the current proposal, 
led Sparks Companies to analyze the 2003 proposed rule and submit comments.8  
Using that construct AMI submits the following.   

 
Foreign origin cattle make up about six to seven percent of the fed cattle 

slaughtered in the U.S.  Using the 22 percent value proffered by the United States 
in the WTO case, Category A cattle must be mixed with foreign origin livestock and 
hence would have to be segregated in the proposed labeling system.  Previous cost 
estimates for packer/processors in an analysis done by Sparks Companies in 
response to the agency’s first proposed rule showed the per head cost ranging from 
                                                            
8 See Comments on Guidelines for Voluntary Country of Origin Labeling Program, Sparks 
Companies, Inc., April 2003.  (Attached hereto as Attachment A.)   
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$15-18 per head.9  Presuming fed steer and heifer slaughter of approximately 27 
million head and applying the 22 percent figure used by the United States means 
approximately 5.94 million head could be affected by the prohibition on 
commingling, resulting in a costs between $89.1-$106.2 million dollars.   

 
For pork products, Sparks estimated the costs for a non-integrated system to 

range from $2-$6 per head.10  Approximately 5.5 million hogs (feeders and finished) 
entered the U.S. last year.  With approximately 110 million head slaughtered that 
5.5 million head is slightly higher than the four percent proffered by the U.S.  Even 
using the smaller four percent value, one would apply the cost range of $2-$6 per 
head to 4.4 million hogs, providing a cost range of between $8.8-$26.4 million.   

 
In short, the annual operating costs for the fed cattle and hog processing 

industries would range from $97.9 to $132.6 million under the proposal without 
commingling and with the necessary segregation.  These values do not include costs 
attendant to cows and bulls, veal, lamb, and chickens.  Nor do these cost estimates 
include the costs that would be incurred by producers and the retail distribution 
chain.  

         
In addition to increased operating costs, facilities that commingle and choose 

to segregate would almost certainly incur added capital costs attendant to 
segregation.  For example, there likely would be capital costs associated with the 
yards because of the need to hold animals in segregated pens.  There would be 
significant issues associated with segregating products in the coolers and 
developing new SKUs for the differently labeled A, B, and C category products.   
 

In that regard, capital expenditures are estimated to be as high as $50 
million to reconfigure a large cattle slaughter and beef processing plant to 
accommodate the issues identified above.  For other, smaller cattle slaughter and 
processing facilities, cost estimates run from approximately $20 million to $30 
million per plant.  AMI estimates that there are likely 15-20 medium to large cattle 
slaughter facilities that currently process cattle of either Canadian or Mexican 
origin (B or C category).  Assuming that most, if not all of these facilities continue 
current practices of accepting B or C category cattle on one or more days, capital 
expenditures could be approximate $500 million.11  That $500 million price tag does 
not include smaller facilities among the other approximately 800 cattle plants that  
 

                                                            
9 Id. at 4. 
10 Id. at 5. 
11 This value assumes that four of the plants are large ($50 million per plant) and another 12 plants 
are medium ($25 million) in size.     
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slaughter and process cattle of foreign origin.  Similarly, estimates of capital costs 
for hog slaughter and processing operations range from $12 million to $25 million.  
AMI’s estimate of capital expenditures for the hog processing/pork industry is at 
least $72 million.  

 
B. The Proposal Ignores Other Significant Cost Considerations 

 
Analyzing the proposal from a different perspective using different economic 

assumptions leads to the conclusion that the beef processing margin lost could 
range from approximately $80 million to more than $300 million annually and from 
approximately $18 million to more than $200 million in the pork processing sector.  
The range for each sector in a function of the assumptions made as to how many 
fewer Canadian and Mexican cattle are processed and how many fewer Canadian 
hogs are processed.  
 

What the agency has failed to incorporate into its analysis is the lost 
efficiency to the packing industry that would occur if the retail community elects 
not to accept any muscle cut covered commodities that are not Category A.  
Although not uniformly distributed thought the year on average there are 
approximately 37,000 cattle processed weekly that have either Mexican or 
Canadian “heritage.”  That number represents approximately six percent of the 
weekly slaughter.  Likewise, there are approximately 115,000 hogs of Canadian 
heritage, five percent, slaughtered weekly in the United States.   

If the retail industry elects to move away from accepting any muscle cut 
covered commodities other than those in Category A, as many retailers have 
indicated they will do to avoid segregation and other costs, the $300 million 
estimate in lost packer efficiency caused by stripping out more than six percent of 
the slaughter would apply.  If retailers react similarly with respect to pork products, 
the lost efficiency caused by losing almost five percent of the annual slaughter 
would exceed $200 million annually,   

The most conservative estimates, losing only 10,000 per week in cattle and 
hogs, still yield annual losses to the beef and pork sectors of $82 million and $18 
million respectively.  Assuming that some retailers that currently accept Category 
B product continue to do so, the losses incurred in the beef and pork sectors would 
be $164 million (20,000 head loss) for beef and $46 million (25,000 head loss) for 
pork.   
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Concomitant with those efficiency losses are the lost jobs in the meatpacking 
sector.  AMI estimates that the worst case scenario would result in more than 3300 
jobs lost in the beef and pork processing sector.  Even the more conservative, 
“middle of the road,” slaughter reduction estimates show losses in excess of 1300 
jobs.   

Yet nowhere in the preamble or the cost and benefit analysis is there any 
discussion about the cost attendant to the lost productivity when the retail sector 
acts in the most rational way and rejects, even more than it did in 2009, covered 
commodities that don’t bear the Category A label.                   

The proposal also gives no consideration to the impact on exports.  Although 
exports are not subject to COOL, products intended for export typically bear a 
“Product of the U.S.” label, which is permitted under the current labeling system.  
Unclear and apparently not considered by AMS is whether the new labeling scheme 
will be acceptable to trading partners.  The proposed labeling for all products, even 
those eligible for the “A” label, would not permit the Product of the U.S. label and 
instead require the production step concept, i.e., Born, Raised, and Slaughtered.  
Given the adverse impact the proposal would have on them, it seems a dubious 
proposition that the proposed label would be acceptable to two of the United States 
largest markets, Canada and Mexico.  That means the proposal would put every 
single plant that exports in the difficult position of having two different labeling 
programs – one for domestic retail and one for export.   
 

More specifically, consider the logistical and expensive challenges attendant 
to processing and preparing a load of beef or pork muscle cuts bearing any of the 
currently acceptable labels, e.g. “Product of the U.S.” or “Product of the U.S., 
Canada,” for export only to have the order cancelled or a market closed for one of 
many reasons the industry and AMS has observed.  The costs and challenges 
attendant to relabeling to make the product eligible for domestic sale at retail would 
be significant, and perhaps virtually impossible if the product were case ready.   
 

Although not strictly part of COOL, the agency does not seem to factor into 
its analysis the adverse impact that the added costs that are virtually certain to 
flow from this proposal would have on the American meat industry’s ability to 
compete in the global marketplace.  Setting aside the unknown with respect to 
whether trading partners will accept the new labeling scheme, the proposal will 
impose costs that U.S. competitors will not incur.  The added costs will make it 
more challenging for the United States to compete in the global market for protein. 

 
Finally, the proposal ignores other significant costs and effects that are 

almost certain to arise.  For example, it is unclear whether the current affidavit 
system will satisfy the proposal’s requirements.  Livestock producers who on an 
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ongoing basis provide animals eligible for the B label likely would have to amend 
their practices with respect to each lot of animals delivered.  Similarly, truckers  
would have higher costs because of the need to keep their loads segregated or, in the 
alternative transport less than capacity loads to achieve segregation, which will 
increase delivery costs.  
  

C. The Proposal Would Pick Winners and Losers in the Marketplace 
 

Given the significant physical and economic challenges and costs discussed 
above, not only for meat packers and processors but throughout the downstream 
supply chain, many retailers and consequently their suppliers will abandon using 
any livestock other than those eligible for the Category A label.  Such a shift likely 
would result in at least two and perhaps more livestock processors, as well as some 
unknown number of livestock producers, closing or going out of business.  That 
closures will occur if the proposal is implemented is not in doubt-- the only question 
is how many plants will close and how many producers will go out of business.  

  
When COOL went into effect in 2009, many retailers elected to accept 

Category A product only.  A number of retailers, as evidenced by the USDA survey, 
were open to receiving mixed origin labeled products.  It is an unassailable fact that 
if the proposal is implemented a significant majority of retail entities that currently 
accept mixed origin labels on meat muscle cut covered commodities will stop doing 
so.  Simple logic and basic economics dictate that today’s retailer that elects to 
accept covered commodities that bear the “Product of U.S., Canada” or Product of 
U.S., Mexico” will almost certainly move to accept only “Born, Raised and 
Slaughtered in the U.S.” under the proposed rule.  This conclusion is true because to 
do otherwise would force the retailer to incur some of the same costs of segregation 
discussed above – costs that the retailer avoids in the current mixed origin 
scenario.12   
 

Even if a retail customer is willing to accept B or C label products, the fact is, 
there simply are not enough B or C livestock in any one region to allow a plant to 
dedicate itself to process B or C (the plant would have to be dedicated either to B or 
C to avoid segregation) livestock and remain viable.  For example, in 2012 
approximately 2,250,563 head of cattle entered the United States from Canada, 
781,712, and Mexico, 1,468,851.  For swine, 5,650,835 pigs entered the U.S., 
4,790,212 of which were feeder pigs.  Total U.S. cattle slaughter in 2012 was 32.4 
million head (including cows and bulls), which means B and C category livestock 
accounted for approximately 6.95 percent of the total slaughter (and a higher 
percentage of fed cattle slaughter).  Similarly, the approximately 5.65 million 
                                                            
12 Although the United States argued that commingling occurred in its WTO pleadings there is little, 
if any, acknowledgment of that position in the preamble.        
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imported hogs accounted for about five percent of the total hog slaughter in 2012.  
The distribution of the B and C livestock, however, is not uniform across the 
country and for that reason plants in some regions are more reliant on foreign 
origin livestock.     

 
For example, according to USDA data about 1.18 million head of cattle were 

processed in the Pacific Northwest, which includes Alaska, Idaho, Oregon, and 
Washington and of those, 932,000 were fed cattle.13  Washington has two significant 
cattle processing facilities and none of the other states listed above have large 
processing plants.  Canadian cattle imports, including feeder cattle, into 
Washington totaled more than 265,000 head, which means that cattle of some 
Canadian origin, Labels B or C, account for more than 28 percent of the cattle 
processed in the four state region and almost certainly a higher percentage of those 
processed at the two large plants in Washington.   
 

The two Washington plants have been accepting Canadian B and C label 
cattle regularly because those cattle are necessary to provide enough volume for the 
plants to operate.  Moreover, those plants have been using, and retailers have been 
accepting, products bearing the mixed origin labels.  Given the retail community’s 
clear indication that even retailers that have been willing to accept B label product 
will no longer do so if the proposal goes into effect, the packers who have been 
supplying that product will have to switch to processing A cattle only to meet 
customer demand.  The problem in the Pacific Northwest is that there are not 
enough Category A product in region to be able to satisfy the demand of those two 
plants and other plants in the state or the region.  Moreover, reaching out to other 
regions to procure livestock would be difficult because transporting livestock across 
the Rocky Mountains is a daunting task and raises animal welfare concerns.  In 
short, implementation of the proposal likely would cause at least one cattle 
processing facility in the Pacific Northwest to close.14  
 

Similar concerns could arise for a facility in Utah that has seen its volume of 
B and C label cattle rise by almost 54,000 head (78,000 to 132,000 head) from 2009 
to 2012.  Cattle slaughter in Utah is approximately 640,000 head, which means that 
the B and C cattle account for approximately 20 percent of the total slaughter in the 
state, and likely more for a particular facility.  Replacing 20-30 percent of the 
volume of cattle a plant routinely processes with A category cattle, presuming retail 
customers will accept only one category, again would present significant challenges.   
                                                            
13 United States Department of Agriculture National Agricultural Statistics Service, Agricultural 
Statistics Board, January 24, 2013.   
14 Given the importance of volume in the meatpacking industry, there is not enough Category B or C 
cattle to be able to run a facility efficiently and one would be forced to choose because segregation 
costs would still be incurred when handling Bs and Cs.  
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Similar issues exist for facilities in Texas that historically have relied on 

processing cattle that were born in Mexico and finished in the United States.  
Mexico exported approximately 1.47 million feeder cattle to the U.S. in 2012.  AMI 
has identified at least four medium to large-sized facilities in Texas that process 
cattle born in Mexico.15  The heavy reliance on processing Mexican feeder cattle, 
coupled with the historically small domestic cattle herd size, raises the same specter 
in Texas that exists in Washington – a shift by retail customers to accept A label 
only will lead to a plant closing because of an insufficient supply Category A cattle 
to service the plants in Texas in particular.   
 

That plants will close is not promulgating an idle threat.  These concerns are 
based in part on what occurred when the Canadian border was closed in 2003 due to 
BSE concerns.  Then, the Department of Agriculture closed the border to cattle from 
Canada for animal health reasons.  Within the year at least three cattle processing 
plants in the U.S. that relied on Canadian cattle closed – Simplot Packing near 
Boise, Idaho, Corn Belt Beef Corp. in Oak Park, Michigan and Ken Meyer Beef in 
Cincinnati, Ohio.  All of these companies cited the absence of Canadian cattle as a 
key factor in closing.  Moreover, given that a large plant in Texas closed in recent 
months, at least in part due to the challenges associated with the current 
regulation, there is legitimate concern regarding additional plant closures in the 
region.    

  
The proposal, if implemented, will result in a de facto closing of the border to 

foreign origin livestock.  The borders will not be closed because the government 
ordered them closed.  Instead they will close to foreign livestock based on retailers’ 
decision to no longer accept meat from Category B and C livestock – a logical 
market reaction to the cost and regulatory challenges presented by segregating 
livestock and meat that will be necessary if the proposal goes into effect.  The plain 
fact is, whatever the regulatory scheme, effectively closing the border will cause 
some as yet unknown number of plants to cease operations.16  

    
D. Pursuant to Executive Order 12866 the Proposal is a Significant 

Regulatory Action and Should be Withdrawn  
 

The discussion above identifies two different scenarios that meatpackers will 
face if the proposal is implemented.  Given the significant adverse effect the 
                                                            
15 There are other, smaller plants that use cattle with a Mexican heritage.  The small slaughter 
facility discussed above is one.  In additional there are plants of significant size in other states that 
also utilize cattle with Mexican heritage.   
16 That the domestic cattle herd is even smaller today than it was in 2003 only contributes further to 
this problem.  
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proposal would have in either scenario and based on the economic information 
provided in the preamble the agency has seemingly ignored its obligations under 
Executive Order 12866 (EO 12866).   

 
EO 12866 requires regulatory agencies to conduct an economic impact 

analysis of any “significant” rule, with special consideration given to small entities.  
EO 12866 defines a “significant regulatory action” as any “regulatory action that is 
likely to result in a regulation that may: (1)[H]ave an annual effect on the economy 
of $100 million or more or adversely affect in a material way the economy, a sector 
of the economy, productivity, competition, jobs, the environment, public health or 
safety, or State, local, or tribal governments or communities.”17 

 
Under either prong of the test referenced above, the proposal is a significant 

regulatory action.  The estimated annual operating costs for packers and processors 
alone likely exceed $100 million, and those values do not include costs incurred by 
distributors, wholesalers, and retailers.  Under the other prong set forth above, the 
likely shuttering of several packing facilities and the threat to feedlots and hog 
production operations with a business model founded on finishing Canadian feeder 
pigs certainly is “adversely affect[ing] in a material way the economy, a sector of the 
economy, productivity, competition, jobs,…”18         

 
In short, any reasonable analysis of the industry and the proposed rule would 

lead to the conclusion that the “annual effect on the economy” would exceed $100 
million and just as relevant that the proposed rule would “adversely affect in a 
material way the economy, a sector of the economy, productivity, competition, 
jobs.”19  Here, the agency has failed to properly conduct a thorough economic impact 
analysis as required.  That failure compels the agency to perform that analysis and 
then propose a rule consistent with its analysis. 

 
E. The Proposal is Subject to Executive Order 13563 and Should be 

Withdrawn 
 
Executive Order 13563 (EO 13563) provides that:  

Our regulatory system .  .  . must identify and use the best, most 
innovative, and least burdensome tools for achieving regulatory ends. .  
. As stated in (Executive Order 12866) .  .  . each agency must  .  .  .  

                                                            
17 Id. at section 3(f)(1).  Costs and benefits include both quantifiable measures (to the fullest extent 
that these can be usefully estimated) and qualitative measures of costs and benefits that are difficult 
to quantify, but nevertheless essential to consider.  Executive Order 12866 Section 1(a).   
18 Id. (Emphasis added). 
19 Id. at section 3(f)(1). 
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propose or adopt a regulation only upon a reasoned determination that 
its benefits justify its costs. . . (and) tailor its regulations to impose the 
least burden on society.20 

In effect, EO 13563 requires agencies to “take into account benefits and 
costs, both quantitative and qualitative.”21  The proposal fails the standard 
established by EO 13563.  To try to get around EO 13563 the agency has 
assumed away most of the costs that, as the discussion above demonstrates, 
the industry will incur.  Simply put, the agency chooses to ignore the 
significant cost burdens packers and the rest of the supply chain will bear.  
Implementing the proposed rule will cost packers and their customers 
hundreds of millions of dollars, or worse, cause some of them to close their 
doors.   

On the other hand, as it did in in 2003 and again 2009, AMS again “has 
been unable to quantify incremental economic benefits from the proposed 
labeling of production steps .  .  .”22  Although the agency references small 
economic benefits, AMS has never -- not in 2003, not in 2009 and not in 2013 -
-  provided a number representing the economic benefit.  Indeed, once again 
the agency again invites commenters to do its job for AMS and  provide some 
economic justification for the rule.23  Instead, the only benefit that AMS can 
point to is the purported qualitative benefit attendant to providing some 
unknown number of consumers with additional information about the 
production steps attendant to some of the meat products they buy.24   

Given the extensive costs associated with the proposal and the agency’s 
inability over a decade to quantify any economic benefit, the costs of the 
proposal outweigh any limited benefits.  For that reason, the proposal fails to 
meet the requirements of EO 13563.  
 
 

  

                                                            
20 Exec. Order No. 13563 (January 18, 2011). 
21 Id.  
22 78 Fed. Reg. 15647 (March 12, 2013). 
23 Id. “… the expected benefits from implementing mandatory COOL requirements remain difficult 
to quantify. This conclusion holds true for the proposed amendments to the labeling requirements 
under the current COOL regulations.  The Agency invites comment on the benefits of this proposed 
rule and welcomes data that would help to inform a more quantifiable analysis.” (Emphasis added) 
24 See discussion infra, Mandatory Country of Origin Labeling is an Expensive Labeling Scheme 
that Provides Information about which most Consumers Care Little.   
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Mandatory Country of Origin Labeling is an Expensive Labeling 
Scheme that Provides Information About Which Most Consumers 
Care Little  

   
In 2003, AMS stated that the benefits of COOL “are difficult to quantify.”25  

Indeed, the agency went on to say that “we believe that the benefits will be small 
and will accrue mainly to those consumers who desire country of origin information” 
and further that there is “little evidence to support the notion that consumers’ 
stated preferences for country of origin labeling will lead to increased demands for 
covered commodities bearing the U.S.-origin label.”26  A decade later the agency still 
cannot quantify the benefits of COOL and certainly is unable to identify any 
significant benefits related to the labeling contemplated by the proposal.  
 

Contrary to the agency’s statement in the proposal, the agency did not 
conclude “in the PRIA and FRIA that the economic benefits from the COOL 
requirements are positive,…”27  Specifically, AMS concluded in the final rule 
preamble that 
  

after reviewing many studies and comments, the economic benefits 
from COOL will be small and will accrue mainly to those consumers 
who desire country of origin information.  Several analysts concluded 
that the main benefit is the welfare effect resulting from removing 
informational distortions associated with not knowing the origin of 
products.  Numerous comments received during the rulemaking 
process indicate that there clearly is interest by some consumers in the 
country of origin of food. The mandatory COOL program may provide 
additional benefits to these consumers.  However, commenters 
provided no additional substantive evidence to alter the Agency’s 
conclusion that the measurable economic benefits of mandatory COOL 
will be small.28 

 
The assertion that the economic benefits of COOL are “positive” does not comport 
with the agency’s own estimate that the “first-year incremental costs for growers, 
producers, processors, wholesalers, and retailers are $2.6 billion” and the 
“estimated cost to the United States economy in higher food prices and reduced food 

                                                            
25 68 Fed. Reg. 61955 (Oct. 30, 2003)  
26 Id.  
27 Ironically, AMS follows that observation with a conclusion that the incremental economic benefits 
from the proposal “will be comparatively small relative to those that were discussed in the 2009 final 
rule.”   Id. See discussion at 61955-56.   
28 74 Fed. Reg. 2681 (Jan. 15, 2009) (Emphasis added).  
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production in the tenth year after implementation of the rule is $211.9 million.”29  
Those costs overwhelm the unquantifiable benefits that AMS identified – limited 
consumer interest in knowing the origin of food.  Indeed, in its economic analysis 
the agency stated that it found “little evidence that consumers are likely to increase 
their purchase of food items bearing the United States origin label as a result of this 
rulemaking” and that the “[C]urrent evidence does not suggest that United States 
producers will receive sufficiently higher prices for United States-labeled products 
to cover the labeling, recordkeeping, and other related costs. 30  
 

Notwithstanding the discussion above, AMS invited comment on the benefits 
of the proposal and welcomes data that would help to inform a more quantifiable 
analysis.31  Because the agency provided the shortest comment period possible (30 
days) and denied a request to extend the comment period, which would have 
provided some reasonable opportunity to conduct research regarding the issue, it is 
virtually impossible to provide meaningful data at this time.  Notwithstanding 
those limitations, based on other recent research, AMI submits that there will be 
little, if any, economic benefit attendant to the proposed labeling scheme.  
 

A November 2012 study conducted at Kansas State University (KSU) affirms 
previously articulated research, and the AMS previous conclusion, regarding the 
very limited, virtually nonexistent, benefits attendant to COOL.32  The key findings 
of the KSU research are instructive and although the study did not speak to the 
production step issue, it provided useful information about COOL.    
 

Among the study’s findings is that COOL as currently implemented did not 
impact demand for covered commodity meat products.  This conclusion is consistent 
with the agency’s analysis and expectation expressed as long ago as 2003.33  This 
conclusion is not terribly surprising given that another finding is that “typical U.S. 
residents are unaware of MCOOL and do not look for meat origin information.”34   
                                                            
29 Id.  
30 Id.  
31 Id.  That AMS admitted it has no data regarding the proposal and felt compelled to ask for it is 
representative of the inadequacy of the proposal.  The agency should not be publishing a proposed 
rule without being able to articulate the benefits that it expects to flow from adoption of the proposal 
and be able to provide a measureable regarding same.   
32 See Mandatory Country of Origin Labeling: Consumer Demand Impact, Kansas State University, 
Department of Agricultural Economics November 2012 (Attachment B).  
33 68 Fed. Reg. 61955-56 (Oct. 30, 2003).  
34 Mandatory Country of Origin Labeling: Consumer Demand Impact at 2.  See also Do Consumers 
Respond to Country-of-Origin Labeling? by Fred Kuchler, Barry Krissoff, and David Harvey, in 
Journal of Consumer Policy, 2010, Vol. 33, pp. 323-337. http://www.ers.usda.gov/amber-waves/2012-
june/consumers-appear-indifferent.aspx.  In the shrimp study the authors stated that “If COOL 
mattered to consumers, shrimp purchases after the rule's April 2005 implementation would have 
shifted between the types of products. Instead, no such demand shift was observed.”  The Amber 
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More directly related to the question presented by AMS the KSU study 

authors state that “[G]iven the costs of compliance introduced by MCOOL and no 
evidence of increased demand for covered products, our results suggest an aggregate 
economic loss for the U.S. meat and livestock supply chain spanning from producers 
to consumers as a result of MCOOL implementation.”35  Such a result is exactly 
what was anticipated a decade ago.  Indeed, the proposed labeling scheme could 
exacerbate the problem in that it requiring labels to declare “Born, Raised and 
Slaughtered in the U.S.” could adversely affect demand by bringing front and center 
the issue of slaughtering livestock.   
 

The KSU study is also instructive in that the finding that consumers did not 
value a Product of the United States label over a Product of North America could 
have some bearing on the instant proposal.  The current labeling scheme does not 
impose the added costs associated with prohibiting commingling and, effectively, 
use of the B label more widely than will occur if the proposal is implemented.  
Indeed, the KSU study stated that  
 

If a Product of North America label is less expensive to implement in the 
context of MCOOL and consumers fail to place a higher value on products carrying 
Product of the United States labels, economic gains would occur by utilizing the less 
expensive labeling requirement.36  
  

Given that the proposed labeling regimen will be more expensive than the 
current system and in light of the findings of the KSU study it is readily apparent 
that the proposal will result in an economic loss.                    
 
The Proposal will not Bring the United States into Compliance with the 
WTO Appellate Body Ruling 
 

The proposal if implemented will not bring the COOL measure into 
compliance with United States trade obligations under the WTO.  The national 
origin discrimination found in COOL is a product of a statutorily-mandated labeling 
system.37  The regulatory changes incorporated in the proposal do not address the 
underlying problems identified by the WTO bodies.  Furthermore, the proposal 

                                                                                                                                                                                                
Waves paper (a USDA publication – see Attachment C) also stated that when the researchers shifted 
their focus to more educated households, “Findings from past studies on nutrition labeling suggest 
that more educated consumers are more likely to read food labels. This subset of consumers did not 
alter their shrimp purchases in response to COOL either.”   
35 Id. at 3. 
36 Id. (Emphasis added). 
37 7 U.S.C. 1638, section 282(2). 
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would not adequately address the concerns raised by the AB under the “legitimate 
regulatory distinction” exception to national origin discrimination under the 
Agreement on Technical Barriers to Trade (TBT) Article 2.1.  If COOL is to qualify 
for this exception, the necessary reforms must go far beyond the regulatory changes 
that AMS has proposed and include statutory modifications.  
 

Finally, the proposal would do nothing to address the potential national 
origin challenges that still remain under TBT Article 2.2 and GATT Article III: 4 of 
the WTO agreements.  The proposed changes are targeted to comply with the AB’s 
findings under TBT Article 2.1, but fail to address the fundamental problems with 
COOL that both Canada and Mexico will likely revisit in future WTO litigation. 
Therefore, in order to meet its international trade obligations, bring COOL into 
compliance with the WTO decisions, and avoid retaliation from two of its most 
important trading partners, the United States must address the fundamental 
problems found in COOL through legislative action.  

  
A. The Proposal is Inconsistent with TBT Article 2.1 

 
The proposed regulations do not bring COOL into compliance with the AB’s 

opinion under TBT Article 2.1.  The focus of the AB opinion, as far as TBT Article 
2.1 is concerned, is whether the detrimental impact COOL causes to foreign 
producers is acceptable because it stems directly from a “legitimate regulatory 
distinction.”38  If the detrimental impact stems directly from a legitimate regulatory 
distinction, then the measure is consistent with Article 2.1 obligations.   
 

The stated objective of COOL, to inform consumers of the origin of their meat 
products, is a legitimate objective to be pursued by technical regulation.  However, 
the AB found that the detrimental impact caused by COOL does not stem directly 
from a legitimate regulatory distinction because it was not designed and applied in 
an even-handed manner.39  The AB found that COOL was designed and applied in 
such a way that it leads to arbitrary or unjustifiable discrimination, which indicates 
that it is not designed or applied in an even-handed manner.  Therefore, the 
detrimental impact cannot stem directly from a legitimate regulatory distinction 
and thus COOL is discriminatory based on national origin and prohibited under 
Article 2.1.40 
 

 
 

                                                            
38 Id. at para. 340. 
39 Id. at para. 349. 
40 Id. at para. 347. 
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In reaching this conclusion, the AB found that “the informational 
requirements imposed on upstream producers under the COOL measure are 
disproportionate as compared to the level of information communicated to 
consumers through the mandatory retail labels.”41  Nothing in the COOL measure 
“explains or supplies a rational basis for this disconnect.”42   The AB cited two 
specific (and mutually exclusive) examples in support of this conclusion: 1) the 
information communicated on the labels does not meaningfully inform consumers of 
the origin of each production step, and 2) there are a substantial number of covered 
commodities that are not subject to the labeling requirements.43  Due to judicial 
economy, the AB’s analysis on this factor ended with these two examples.  However, 
there are potentially other examples of arbitrary and unjustifiable discrimination 
indicating a lack of even-handed design and application for COOL that could be 
raised by Canada and Mexico in future litigation.  
 

The proposal purportedly is intended to address the first example cited by the 
AB, i.e, the lack of meaningful information conveyed to consumers compared to the 
substantial information collected by upstream producers.  The proposal, however, 
fails to adequately rebalance this nexus.  The revised labels provide consumers with 
more detailed information about the country of origin for each production step for 
some meat products, but because of the increased costs associated with further 
segregation and recordkeeping requirements (detailed earlier), the proposal also 
imposes a much higher burden on upstream suppliers.  That additional burden 
exacerbates the imbalance and does not justify the still-limited amount of 
information conveyed to consumers.   
 

Moreover, the information conveyed by the proposed labels remains arbitrary 
with regard to Category D products, e.g., Product of Canada.  Products bearing this 
label do not provide consumers with the same information about the national origin 
of each production step as the other three label categories, highlighting the 
arbitrary nature of this information.  Therefore, the application of the proposed 
labels still leads to arbitrary or unjustifiable discrimination on this point, indicating 
the measure is not designed or applied in an even-handed manner, and fails to 
adequately address the concerns raised by the AB opinion. 
 

Furthermore, the proposal does not address in any manner the AB’s second 
example of arbitrary application cited in the opinion.  Although the AB discusses 
the first example more extensively, the fact that a large number of covered 
commodities are not subject to the labeling regime at all is a significant indicator of 
the measure’s arbitrary application.  Because the two examples are mutually 
                                                            
41 Id.  
42 Id. 
43 Id.  
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exclusive of one another, this second example must be addressed in order to bring 
COOL into compliance with the AB opinion.  More specifically, the AB states that  
COOL’s design and application is arbitrary or creates unjustifiable discrimination 
“…either because [1] the prescribed labels do not expressly identify specific 
production steps and, in particular for Labels B and C, contain confusing or 
inaccurate origin information, or [2] because the meat or meat products are exempt 
from the labeling requirements altogether.”44  The mutual exclusivity is reiterated 
elsewhere in the AB opinion:  
 

We emphasize that this lack of correspondence between the 
recordkeeping and verification requirements, on the one hand, and the 
limited consumer information conveyed through the retail labeling 
requirements and exemptions therefrom, on the other hand, is of 
central importance to our overall analysis under Article 2.1 of the TBT 
Agreement.45  

 
…information regarding the origin of all livestock will have to be 
identified, tracked, and transmitted through the chain of production by 
upstream producers in accordance with the recordkeeping and 
verification requirements of the COOL measure, even though ‘a 
considerable proportion’ of the beef and pork derived from that 
livestock will ultimately be exempt from the COOL requirements and 
therefore carry no COOL label at all.46 
 

The proposal does not address this second example in any way.  Therefore, as 
it relates to the large number of products that are exempt from labeling 
requirements altogether, the COOL measure remains inconsistent with the AB 
opinion.  Because a significant exception to the labeling requirements in COOL is 
the foodservice exception found in the text of the statute, to meaningfully address 
this point in the AB opinion COOL must be statutorily altered to bring it in 
compliance with TBT Article 2.1.    
 

B. Potential TBT Article 2.2 Challenges Remain 
 
 The AB did not complete its analysis regarding TBT Article 2.2 to determine 
whether the COOL measure is more trade restrictive than necessary to fulfill a 
legitimate objective in violation of the article.47  That analysis was not completed 
because there was not sufficient factual information available on appeal from the 
                                                            
44 Id. at para. 349. (Emphasis added).  
45 Id. at para. 348. (Emphasis added). 
46 Id. at para. 344. 
47 Id. at para. 490. 
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Panel’s decision.48  The AB found COOL’s stated objective, to provide consumers 
with meaningful product origin information, to be legitimate, but did not have 
enough information to determine whether the measure is more trade restrictive 
than necessary to fulfill this objective.49  Although the AB did not affirm the Panel’s 
ultimate conclusion on the matter, it offered guidance for future WTO review that 
suggests COOL is more trade restrictive than necessary under this article.  The 
Article 2.2 claim remains open for Mexico and Canada to revisit in future actions 
and is not adequately addressed by the proposal.  
 
 Specifically, the AB identified three factors to consider when evaluating 
whether a measure is more trade restrictive than necessary to fulfill a legitimate 
objective under Article 2.2: 
 

The degree of contribution the measure makes to the stated legitimate 
objective;  

 
The trade restrictiveness of the measure; and  

 
The nature of the risks at issue as well as the gravity of the 
consequences that would arise from non-fulfillment of the pursued 
objective.50 

 
Furthermore, proposed alternatives to the measure will be analyzed to determine if 
an alternative exists that provides the same level of protection and is less trade 
restrictive than the measure under review.51 
 

The AB attempted to complete its analysis using the factual information 
available on appeal.  Although it did not reach a justiciable conclusion using the 
available information, the AB stated:  
 

Overall, in our view, the Panel’s factual findings suggest that the 
COOL measure makes some contribution to the objective of providing 
consumers with information on origin; that it has a considerable 
degree of trade-restrictiveness; and that the consequences that may 
arise from non-fulfillment of the objective would not be particularly 
grave.52 

 
                                                            
48 Id.  
49 Id.  
50 Id. at para. 471. 
51 Id. 
52 Id. at para. 479. 
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Based on the guidance provided in the AB opinion, if challenged it seems likely that 
the proposal would be found to be more trade restrictive than necessary to fulfill a 
legitimate objective, and therefore violate Article 2.2.  The degree to which the 
proposal contributes to the legitimate objective is slight, and as the AB noted in its 
discussion, the COOL measure as a whole has a considerable degree of trade 
restrictiveness and the consequences arising from non-fulfillment of the objective 
are not particularly grave.  In short, implementing the proposal would certainly 
invite Canada and Mexico to challenge the measure and they would enjoy a strong 
likelihood of success.  Once again, the only way to adequately address the 
remaining Article 2.2 claims will be to restructure the COOL statute. 

 
C. Article III: 4 Challenge Under GATT 1994 

 
Finally, regardless of its level of compliance with the AB opinion under the 

TBT chapter, the proposal would still be subject to challenge by Canada and Mexico 
under the provisions of the GATT 1994 agreement and those countries would likely 
prevail.53  Both the Panel and the AB declined to review the GATT claims for 
reasons of judicial economy.54  Once it was determined that the COOL measure 
violated TBT Article 2.1 (and Article 2.2 in the case of the Panel’s decision), the 
bodies declined to consider the remaining claims.  However, had the legal analysis 
been completed, the COOL measure would have been found to violate the general 
commitments against trade protectionism under these articles.  In their appeal to 
the Appellate Body, both Canada and Mexico requested this analysis be completed 
for this very reason.  
 

A prima facie case has been established for a claim by Canada and Mexico 
under GATT III: 4 because COOL treats imported like products less favorably than 
domestic products.55  The test used to determine whether a national treatment 
discrimination claim can move forward under this provision is the same detrimental 
impact test the Panel and the AB utilized in the TBT Article 2.1 analysis.  Because 
                                                            
53 GATT 1994: General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, Marrakesh Agreement 
Establishing the World Trade Organization, Annex 1A, Chapter III:4,  THE LEGAL TEXTS: THE 
RESULTS OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS 17 (1999),  
33 I.L.M. 1153 (1994) [hereinafter GATT]. 
54 Id. at 493; Panel Reports, United States – Certain Country of Origin Labeling (COOL) 
Requirements, WT/DS384//R, WT/DS386//R, circulated to WTO Members 18 November 2011, at p. 
213.  
55 GATT III:4 states: “The products of the territory of any contracting party imported into the 
territory of any other contracting party shall be accorded treatment no less favorable than that 
accorded to like products of national origin in respect of all laws, regulations and requirements 
affecting their internal sale, offering for sale, purchase, transportation, distribution or use. The 
provisions of this paragraph shall not prevent the application of differential internal transportation 
charges which are based exclusively on the economic operation of the means of transport and not on 
the nationality of the product.” 
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the Panel and the AB both found that there is detrimental impact to foreign 
producers resulting from the COOL measure, that finding establishes the prima 
facie claim of national treatment discrimination under GATT III: 4 as well.  
 

Furthermore, the only defenses to GATT III:4 claims are prescriptively listed 
in GATT XX, which the U.S. has not raised in the WTO actions to date and are not 
applicable to the COOL measure.56  The exceptions are prescriptively itemized in 
the GATT text and do not offer the same flexibility as the more general exceptions 
allowed under the TBT chapter, specifically the “consumer information” exception. 
Even assuming, arguendo, that the proposal would bring COOL into compliance 
with the AB’s opinion under both TBT Article 2.1 and 2.2, Canada and Mexico still 
have a solid legal claim against COOL under the GATT provisions, which simply 
have not been considered by the WTO bodies to date.  The only way to prevent one 
of these claims from moving forward is to revisit the COOL statute and restructure 
it so as to remove the national treatment discrimination.  
 

In short, the proposal would not bring COOL into compliance with the United 
States’ WTO obligations.  The discrimination and detrimental impact to foreign 
producers resulting from COOL are the result of the statutory language and for that 
reason a regulatory change will do nothing to remedy this fundamental problem. 
Furthermore, the proposed changes to the labeling structure and elimination of 
comingling flexibility do not resolve the disproportionate informational imbalance 
placed on upstream producers.  In fact, the proposal would intensify the imbalance 
that already exists under the current COOL standards by increasing the burdens on 
upstream suppliers.  Finally, the regulations do not address any of the problems 
COOL faces under TBT Article 2.2 and GATT III:4 challenges.  Therefore, to 
implement a rule that is fundamentally flawed and subject to future scrutiny by the 
WTO, especially when taking into consideration the negative economic impact it 
will have on U.S. companies and livestock producers is reckless and irresponsible. 
 
The Proposal Violates the First Amendment Because it Impermissibly 
Compels Commercial Speech. 

The proposal violates the First Amendment rights of U.S. retailers and 
packers of muscle cut covered commodities because AMS has not articulated an 
interest sufficient to justify the rule’s “Born, Raised, and Slaughtered” labeling 
provisions, which compel commercial speech.  

                                                            
56 Examples of the exceptions found in GATT XX included protections for human and animal health, 
public morals, exhaustible natural resources, and domestic supply-management systems. They do 
not include an exception based on consumer information, as is found in the TBT decisions. See GATT 
1994, Chapter XX.     
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The First Amendment protects the freedom of public expression, as well as 
the “concomitant freedom not to speak publicly.”57  The Amendment’s protections 
have been held to apply to commercial speech and to shield it from “unwarranted 
governmental regulation.58  To be lawful, restrictions on commercial speech 
typically must survive a four-prong test articulated in Central Hudson Gas & 
Electric Corporation v. Public Service Commission of New York:59   

(1) determine whether the commercial speech at issue is protected by 
the First Amendment—i.e. the speech must concern lawful activity and 
cannot be misleading; 

(2) ask whether the asserted governmental interest is substantial;  

(3) if so, determine whether the regulation directly advances the 
asserted governmental interest; and  

(4) whether the regulation is more extensive than necessary to serve 
that interest.60   

In Central Hudson, the Supreme Court invalidated a complete ban on 
advertisements promoting electricity because the ban, which was imposed during a 
fuel shortage and advanced the state’s purported interests in energy conservation, 
was far more extensive than necessary.61  In International Dairy Foods, a case with 
facts analogous to COOL labeling, the United States Court of Appeals for the 
Second Circuit applied the Central Hudson test to a Vermont state law requiring 
milk or milk products containing Bovine Somatotropin (rBST) to be labeled as 
such.62  In that case, the court rejected the government’s argument that “strong 
consumer interest and the public’s right to know” justified compelled labeling of 
products with rBST.63  Specifically, the Second Circuit said that “Vermont ‘does not 
claim that health or safety concerns prompted the passage of the Vermont Labeling 
                                                            
57 Harper & Row Publishers, Inc. v. Nation Enter., 471 U.S. 539, 559 (1985) (citation and internal 
quotations omitted).; see also United States v. United Foods, Inc., 533 U.S. 405, 410 (2001) (“Just as 
the First Amendment may prevent the government from prohibiting speech, the Amendment may 
prevent the government from compelling individuals to express certain views. . . .”) (citations 
omitted).  
58 See Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of New York, 447 U.S. 557, 561-63 
(1980) (citing Va. Pharmacy Bd. v. Va. Citizens Consumer Council, 425 U.S. 748, 761-62 (1976)); see 
also Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 651 (1985) (explaining that disclosures 
of factual and uncontroversial information are considered purely commercial speech, and are 
distinguishable from opinions or political messages). 
59 447 U.S. at 566. 
60 See Id.; see also Int’l Dairy Foods Assoc. v. Amestoy, 92 F.3d 67, 72-73 (2d Cir. 1996).   
61 447 U.S. at 568-71. 
62 92 F.3d at 69-70. 
63 Id. at 73. 
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Law," but instead defends the statute on the basis of "strong consumer interest and 
the public's 'right to know' . . . .."64  The court held that the purported interest in 
public information was “insufficient to justify compromising protected constitutional 
rights.”65  

In certain cases, laws compelling the disclosure of “purely factual and 
uncontroversial” information are subjected to the less rigorous “rational basis” test, 
which asks whether the required disclosure is “reasonably related to the asserted 
governmental interest.”66  This test was first applied to commercial disclosures by 
the Supreme Court in Zauderer v. Office of Disciplinary Counsel, and has been 
applied in cases challenging compelled disclosure laws aimed at preventing known 
risks, such as consumer deception or health, safety, and environmental dangers.67   

The rationale in such compelled disclosure cases is that the “mandated 
disclosure of accurate, factual, commercial information does not offend the core First 
Amendment values of promoting efficient exchange of information,” but rather 
furthers the “goal of the discovery of truth” and protects the “robust and free flow of 
accurate information.”68  For example, Zauderer involved a state law requiring 
attorneys to make certain disclosures in advertisements for legal services, including 
defining representation on a contingent-fee basis.69  The Court upheld the 
contingent-fee disclosure because it was “reasonably related” to the asserted 
governmental interest of preventing consumer deception.70  Similarly, in National 
Electrical Manufacturers Association v. Sorrell, the Second Circuit applied the 
rational basis test to a state law requiring “manufacturers of some mercury-
containing products to label their products and packaging to inform consumers that  

                                                            
64 Id. 
65 Id. (citations and internal quotation marks omitted).  The circuit court further bolstered its 
holding by commenting that “we are aware of no case in which consumer interest alone was 
sufficient to justify requiring a product’s manufacturers to publish the functional equivalent of a 
warning about a production method that has no discernible impact on a final product.”  Id.  Indeed, 
the Second Circuit stated that manufacturers could not legally be required to disclose their products’ 
rBST content without any indication that rBST has an impact on health, safety, or some other 
substantial government interest, and suggested that “those consumers interested in such 
information should exercise the power of their purses by buying products from the manufacturers 
who voluntarily reveal” the rBST in their products.  Id. at 74. 
66 See, e.g., Zauderer, 471 U.S. at 650-51. 
67 See id.; Nat’l Elec. Mfrs. Assoc. v. Sorrell, 272 F.3d 104, 114 (2d Cir. 2001). 
68 See Sorrell, 272 F.3d at 114 (citing Zauderer). 
69 Zauderer, 471 U.S. at 651. 
70 Id.  
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the products contain mercury and . . . should be recycled or disposed of as hazardous 
waste.”71  The court determined that the labeling law was valid because it was 
reasonably related to the state’s purported interest in reducing mercury pollution.72  

 Where there is a failure to articulate a government interest that is served by 
a compelled disclosure, however, courts will follow Central Hudson rather than 
Zauderer.  The Second Circuit so held in Sorrell.  There, the court acknowledged 
that it declined to follow Zauderer in International Dairy Foods because the rBST 
disclosure requirement was supported by “no interest other than the gratification of 
‘consumer curiosity’.”73  In other words, the satisfaction of consumer curiosity is not 
a government interest.  Therefore, the Central Hudson test is appropriate here as 
the only support AMS provided for the proposed COOL rule is that “there is interest 
by some consumers in the designation of the countries of birth, raising and 
slaughter on meat product labels.”74   

The proposal’s labeling requirements fall within the scope of the First 
Amendment because they force the disclosure of information, and the labels are 
commercial speech because the information to be provided is factual information 
about the supply chain of regulated meat products.    The proposal fails the Central 
Hudson test because “consumer curiosity alone is not a strong enough state interest 
to sustain the compulsion of even an accurate, factual statement . . . in a 
commercial context” and because the government has not articulated a substantial 
interest justifying the new and burdensome “Born, Raised, and Slaughtered” 
labeling provision. 75  

The ruling in International Dairy Foods is squarely on point with the issues 
raised by the proposal.  The agency’s interest in requiring these new labeling 
provisions is not substantial because it amounts to mere “consumer curiosity.”  The 
agency’s only justification for the proposed “Born, Raised, and Slaughtered” labeling 
is that the labels will provide additional information for consumers.76  Indeed, the 

                                                            
71 Sorrell, 272 F.3d at 107, 115. 
72 Id. at 115-16. 
73 Id. at 115, n.6 (distinguishing the mercury disclosure law in Sorrell from the rBST law in 
International Dairy Foods and nothing that the court’s decision in International Dairy foods “was 
predicated on the state’s inability to identify a sufficient legitimate state interest). 
74 78 Fed. Reg. 15647. 
75 Int’l Dairy Foods Assoc., 92 F.3d at 74 (citations omitted). 
76 Id. at 15646.  “Removing the commingling allowance allows consumers to benefit from more 
specific labels.”  Numerous comments received on previous COOL rulemaking actions indicate that 
there is interest by some consumers in the designation of the countries of birth, raising and 
slaughter on meat product labels. Specifying the production step occurring in each country listed on 
meat labels as proposed in this rule could provide additional benefits by providing more 
specific information on which consumers can base their purchasing decisions.  Id. at 15647.   
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agency cannot even begin to quantify the extent to which consumers will actually 
benefit from this information.77  

Of particular interest with respect to the proposal is the International Dairy 
Foods court’s comments about consumer interest and compelled speech.  
Specifically, the Second Circuit stated that  

Were consumer interest alone sufficient, there is no end to the 
information that states could require manufacturers to disclose about 
their production methods.  For instance, with respect to cattle, 
consumers might reasonably evince an interest in knowing which 
grains herds were fed, with which medicines they were treated, or the 
age at which they were slaughtered.  Absent, however, some indication 
that this information bears on a reasonable concern for human health 
or safety or some other sufficiently substantial governmental concern, 
the manufacturers cannot be compelled to disclose it.  Instead, those 
consumers interested in such information should exercise the power of 
their purses by buying products from manufacturers who voluntarily 
reveal it.78 

That paragraph is on all fours with the proposal and could be rewritten today 
by deleting the court’s reference to the age at which the cattle were slaughtered and 
inserting instead the country in which they not only were slaughtered, but also 
where they were born and raised.  Given the recent KSU and other research, there 
is considerable doubt that most consumers care much, if at all, about country of 
origin labeling.  Indeed, a key KSU finding is that “typical U.S. residents are 
unaware of MCOOL and do not look for meat origin information.”79  Thus, the 
proposal improperly compels speech about which many consumers do not care.     

Nor can AMS avail itself of any health or welfare argument.  In International 
Dairy Foods the court noted that the Food and Drug Administration had affirmed 
the safety of rBST derived milk in concluding that there was no safety issue 
attendant to the compelled speech.  Here, the agency itself has done that, 
repeatedly stating that COOL is not a food safety program:   

 

                                                            
77 Id. (explaining that the proposed rule will provide consumers with information to inform their 
purchasing decisions).   
78 International Dairy Foods at 74 (Emphasis added). 
79 Mandatory Country of Origin Labeling: Consumer Demand Impact at 2.   
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• “The COOL program is not a food safety program.”80 
 

• “As noted by the commenter, the intent of the law and this rule is to 
provide consumers with additional information on which to base their 
purchasing decisions. COOL is a retail labeling program and as such 
does not provide a basis for addressing food safety.”81 

 
• “As previously stated, the COOL program is neither a food safety or 

traceability program, but rather a consumer information program.  
Food products, both imported and domestic, must meet the food safety 
standards of the FDA and FSIS.  Food safety and traceability are not 
the stated intent of the rule and the COOL program does not replace 
any other established regulatory programs that related to food safety 
or traceability.”82 

 
• As discussed in the IRIA, mandatory COOL does not address food 

safety issues.83 
 

Moreover, even if a court determined that the government has a substantial 
interest in informing consumers in this manner, the proposed COOL rule still fails 
the Central Hudson test because the labeling provisions are more extensive than 
necessary.  The proposed “Born, Raised, and Slaughtered” labeling requirements 
would unnecessarily saddle U.S. retailers and packers with the significant costs 
discussed above and provide more than the country of origin information envisioned 
by the statute.   

 Finally, even if a court followed Zauderer and Sorrell, and agreed that 
providing this particular information to consumers furthers a legitimate 
government interest, the proposed COOL rule would still be invalid because it fails 
the rational basis test.  The “Born, Raised, and Slaughtered” labeling requirements 
simply are not reasonably related to the statutory purpose of providing country of 
origin information.  For example, in Sorrell, there was a clear link between mercury 
labeling and the government’s interest in reducing mercury pollution—consumers 
were being informed about a product’s mercury content and the proper manner in 
which to dispose of the product.  As noted above, the proposed requirements 
function as point of processing, not country of origin, labeling.  

                                                            
80 74 Fed. Reg. at 2670 (Emphasis added).   
81 Id. at 2677 (Emphasis added). 
82 Id. at 2679 (Emphasis added).    
83 Id. at 2682 (Emphasis added).  
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Utilizing a similar analytical framework, the Due Process clause of the Fifth 
Amendment protects against federal government overreaching.  The Supreme Court 
has established a “tripartite rubric” for analyzing due process challenges:   

(1) laws regulating fundamental rights, such as voting, are subject to 
strict scrutiny and must further a compelling state interest;  

(2) laws regulating certain important, though less suspect, rights, such 
as those related to gender, are subject to intermediate scrutiny and 
must serve an important state interest; and  

(3) all other laws, including “economic regulations,” are subject to 
“rational basis review,” and are not valid unless they bear some 
rational relation to a legitimate governmental interest.84   

While the rational basis test requires only that the government demonstrates 
a conceivable legitimate objective for the law at issue,85 economic regulations that 
work to the detriment of a particular group or protect a “discrete interest group 
from economic competition” will not be upheld.86  For instance, the United States 
Court of Appeals for the Sixth Circuit, in Craigmiles v. Giles, found that a state law 
requiring persons engaged in “funeral directing” to be licensed by a state board 
violated, among other things, the due process rights of certain casket retailers.87   

The proposal violates the due process rights of U.S. retailers and packers 
because the only interest AMS has articulated for the “Born, Raised, and 
Slaughtered” labeling provisions is that they provide consumers with additional 
information on which to base purchasing decisions.  The agency, however, has not 
explained whether that interest is legitimate nor has AMS demonstrated any 
“rational relation” between the proposed rule and the interest.  In addition, as 

                                                            
84 See generally 16B. Am. Jur. 2d Constitutional Law § 965; see also Craigmiles v. Giles, 312 F.3d 
220, 223-24 (6th Cir. 2002) (summarizing Supreme Court law on Due Process and Equal Protection 
analyses); Carbon Fuel Co. v. USX Corp., 100 F.3d 1124, 1137-38 (4th Cir. 1996) (determining that 
the Coal Act was economic legislation and that it survived the rational basis test). 
85 16B Am. Jur. 2d Constitutional Law § 965.  Consequently, while the Supreme Court has struck 
down laws for failing to meet the rational basis test, each has involved some historically 
disadvantaged or unpopular group.  See Romer v. Evans, 517 U.S. 620 (1996) (striking down state 
law prohibiting regulations to protect homosexuals from discrimination because no legitimate 
interest was served by preventing a group from seeking legal protections); City of Cleburne v. 
Cleburne Living Ctr., 473 U.S. 432 (1985) (overturning local ordinance as applied to denial of permit 
for operating a home for the mentally disabled because mental disability had no connection to 
purported interest in limiting population density); U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528 (1973) 
(invalidating statute that excluded households with unrelated individuals from food stamp program 
where law was aimed at preventing “hippie communes” from fraudulently receiving food stamps). 
86 See Craigmiles, 312 F.3d at 224 (citations omitted). 
87 Id. at 222-23.  
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currently written, the proposal would impose a substantial economic cost on 
retailers and packers, who will be forced to purchase new equipment and/or alter 
their current business models to meet the rule’s requirements.  The additional cost 
is comparable to how the licensing requirement in Craigmiles created burdensome 
hurdles to entering the casket retailer market, and weighs in favor of finding that 
the proposal violates the due process rights of U.S. retailers and packers.  Thus, 
without further justification or explanation of the “rational relationship” between 
the proposed rule and consumers’ interest in information, the proposal violates the 
due process rights of the U.S. retailers and packers subject to its requirements.  

The Proposal is Ultra Vires and not Authorized by the Statute   

“Every agency decision must be anchored in the language of one or more 
statutes the agency is charged to implement.”88  In determining whether an 
agency’s regulation is permissible under its governing statute, courts typically rely 
on a two-step analysis that finds its origin in the landmark administrative law case, 
Chevron v. Natural Resources Defense Council.89  In that case, the Supreme Court 
created a legal framework under which formal90 attempts by agencies to give 
meaning to the statutes they administer are assessed.  The Chevron Court 
explained: 

First, always, is the question of whether Congress has directly spoken 
to the precise question at issue.  If the intent of Congress is clear, that 
is the end of the matter; for the court, as well as the agency, must give 
effect to the unambiguously expressed intent of Congress.  If, however, 
the court determines Congress has not directly addressed the precise 
question at issue, the court does not simply impose its own 
construction on the statute, as would be necessary in the absence of an 
administrative interpretation.  Rather, if the statute is silent or 
ambiguous with respect to the specific issue, the question for the court 
is whether the agency’s answer is based on a permissible construction 
of the statute.91 

 
Thus, under the first prong of the Chevron analysis, if it is clear that 

Congress has resolved a particular policy dispute, an agency must adopt Congress’s 
resolution as a matter of law.92  The test is whether the “agency’s construction of 
the language is within the range of meanings that could be plausibly attributed to 
the relevant statutory language.”93  It is up to a reviewing court to “determine the 
existence or nonexistence, of ambiguity in the relevant language of an agency-
                                                            
88 Richard J. Pierce, Jr., Administrative Law Practice § 3.1 (4th ed. 2002). 
89 467 U.S. 837 (1984). 
90 Under the Supreme Court’s ruling in Christensen v. Harris County, 529 U.S. 576 (2000), the 
application of Chevron applies to formal adjudications and notice-and-comment rulemaking. 
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administered statute.”94  Only when it is evident that Congress did not itself resolve 
the particular policy issue, an interpreting agency has the power to resolve the 
particular policy issue.95 

 
It is fair to conclude that Congress understood that animal agriculture is 

complex and that Congress intended that the statute be interpreted in a flexible 
manner.  To that end, a fundamental purpose of the 2008 Farm Bill provisions that 
amended COOL’s statutory language was to address the overly prescriptive 
concepts set forth in the agency’s original 2003 proposed rule – a proposed rule that 
virtually mirrors the March 2013 proposal.  As the discussion below articulates, 
requiring the production steps to be declared for each muscle cut covered commodity 
is at odds with the language in the statute and flies in the face of Congressional 
intent to provide greater, not less, flexibility and thereby eliminating some the cost 
discussed above.   
   

A. The Statute Does Not Explicitly or Implicitly Allow the USDA to 
Require Retailers to Provide Point of Processing Information 

 
Applying Chevron, its progeny, and the tools of statutory construction to the 

matter at hand, the 2008 COOL statute does not allow the USDA to require 
retailers to provide labels that contain point of processing information as to where 
the source animals were born, raised and slaughtered.  There is simply no text in 
the statute that allows the USDA to mandate that all labels for muscle cut 
commodities identify the points of production.   

 
Further, there is no provision in the statute delegating to the USDA any 

broad, implied grants of authority to allow it to require retailers to provide such 
labels.  This case is unlike the Supreme Court case, Pension Benefit Guaranty Corp. 
v. LTV Corp.,96 where Congress specifically allowed the PBGC to restore terminated 
                                                                                                                                                                                                
91 467 U.S. at 842-43. 
92 Pierce, § 3.3. 
93 Pierce, § 3.6 (emphasis added). 
94 Id. 
95 Pierce, § 3.3.   
96 496 U.S. 633, 648 (1990).  In this case, the court held that even where a statute does not 
particularly prohibit an agency from enacting a certain set of rules, an agency may typically only do 
so when there is textual evidence of a broad grant of authority.  The court noted that “the textual 
grant of authority to the PBGC embodied in this section is broad . . . [] the section authorizes the 
PBGC to restore terminated plans “in any such case in which [the PBGC] determines such action to 
be appropriate and consistent with its duties under [Title IV of ERISA].”  Thus, the court upheld  the 
PBGC’s policy to reallocate to firms billions of dollars of liability of pension plans terminated through 
bankruptcy, even though the statute did not explicitly authorize it to restore plan liabilities by using 
a particular method:  using follow-on plans.  There had to be “clear congressional intent” to preclude 
the agency from adopting its “permissible” construction of the statute. 
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plans “in any such case in which [the PBGC] determines such action to be 
appropriate and consistent with its duties under [Title IV of ERISA].”  There is no 
evidence of such broad grants of authority with respect to the labeling regime 
anywhere in the 2008 COOL statute. 

 
Statutory language giving the USDA explicit or implicit authority to mandate 

a particular labeling scheme cannot be found in the 2008 COOL statute because 
Congress intended the statute to require the USDA to impose a mandatory “country 
of origin” labeling scheme, not a “point of processing” labeling scheme.  If Congress 
had intended the latter, it would have employed such statutory language.  Such 
language or congressional intent is simply not present in the COOL statute.  To 
illustrate, subsection (a)(1) of the COOL statute, which sets out general 
requirements, reads that the “retailer of a covered commodity shall inform 
consumers . . . of the country of origin of the covered commodity.”97  The COOL 
statute goes on to require “country of origin” labeling for Category A, B, C, and D 
commodities. 98  There is simply no mention of requiring point of processing labeling 
anywhere in the statute. 
 
 In fact, when the House Agriculture Committee convened to reach a 
compromise between the various interested parties on July 20, 2007 to consider 
what eventually became the 2008 COOL amendments, the primary impetus behind 
the discussions was to do away with the USDA’s proposed scheme to turn the 
country of origin labeling scheme into a point of processing labeling scheme.99  
During the Senate’s consideration of the COOL amendments, Senator Tim Johnson 
explained how the amendments came as a direct response to the USDA’s “botched” 
rule: 

As the author of the COOL provision included in the 2002 farm bill, I 
am pleased to see that this bill contains a very critically important 
compromise on mandatory Country of Origin Labeling, COOL, that 

                                                            
97 7 U.S.C. § 1638a(a)(1). 
98 For a Category A commodity, “[a] retailer . . . may designate the covered commodity as exclusively 
having a United States country of origin . . . .”  For a Category B commodity, “[a] retailer . . . may 
designate the country of origin . . . .”  For a Category C commodity, “[a] retailer . . . shall designate 
the origin of such covered commodity as—(i) the country . . . .”  For a Category D commodity, “[a] 
retailer shall designate a country other than the United States as the country of origin . . . .”  7 
U.S.C. § 1638a(a)(2)(A)-(D).   The statute goes on to require just “country of origin” for other 
commodities covered under the statute. 
99 The following is the only record of the compromise proceedings we have found:  “During 
consideration of H.R. 2419, the Committee was presented with a list of items that were agreed upon 
by the various interested parties.  The list included suggestions to improve the statute with regard to 
issues including product labels, records, and record-keeping.  With regard to product labeling, the 
Committee adopted amendments to Section 281 of the Agricultural Marketing Act of 1946 that 
would establish four categories of country of origin labels for meat.  The legislative language 
outlining these categories is self-explanatory.”  153 Cong. Rec. 21,120 (2007).   
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will allow for streamlined, commonsense implementation, which is 
something that the USDA has been unable to accomplish in the 5-plus 
years since the enactment of the 2002 farm bill.  The USDA has 
mercilessly botched the rulemaking process on this consumer right-to-
know and producer marketing program, promulgating unworkable 
regulations that would burden farmers and ranchers as well as 
retailers.  The COOL compromise language included in the committee 
version of the farm bill, which was passed unanimously by that body, 
allows, for example, for the use of records for origin verification which 
are part of daily business, in addition to allowing State, region or 
locality of the United States information as being sufficient to identify 
the United States as the point of origin. These implementation 
guidelines are important to ensure that producers or retailers are not 
saddled with unnecessary costs or recordkeeping burdens that the 
USDA would have preferred, and that we can deliver a program that in 
excess of 91 percent of American consumers want.100 

 
Congress’s intent to do away with the USDA’s flawed interpretation of the 

statute is further made evident through the memoranda submitted by the 
interested parties around the relevant timeframe.  For example, the very first item 
on R-Calf United Stockgrowers of America’s memorandum providing a list of 
proposed changes to the statute was to request that the rule be changed to “no 
longer require that additional specific information on every production step 
processed in the U.S. to be labeled.”101 
 
 Moreover, it is instructive that after the adoption of the COOL amendments 
in the 2008 Farm Bill, the USDA promptly retreated from its earlier position and 
published proposed regulations that no longer required all retailers to provide 
specific information as to where the source animals of covered commodities were 
born, raised and slaughtered.  Thus, it becomes even more evident that Congress 
enacted the amendments to the COOL statute to mandate a true “country of origin” 
labeling regime, and not a “point of processing” labeling regime, and USDA 
correctly interpreted as such.  Barring a modification to the 2008 COOL statute 
itself, there is no statutory basis for the USDA to issue regulations that would once 
again seek to require labels to provide specific information as to where the source 
animals of covered commodities were born, raised and slaughtered. 
 

                                                            
100 153 Cong. Rec. 15,622-41 (statement of Sen. Tim Johnson) (2007) (emphasis added). 
101 Memorandum from R-Calf USA to USDA, R-Calf USA Comments Regarding Mandatory Country-
of-Origin Labeling for Beef, Lamb, Pork, Perishable Agricultural Commodities, and Peanuts, 2 (Aug. 
20, 2007). 

Case 1:13-cv-01033-KBJ   Document 24-3   Filed 07/25/13   Page 34 of 89



Docket No. AMS-LS-13-0004 
April 11, 2013 
Page 34 of 38 
 
 

 
 

B. The Statute Provides that the Labels Must Identify Category C 
Commodities as the Country From Which the Animal was Imported 
And the United States 
 

The proposed changes to require the identification of the individual 
processing steps are incompatible with the statutory requirements for Category C 
commodities (those from animals “imported for immediate slaughter”).  For 
Category C commodities, the 2008 COOL statute explicitly provides that retailers 
shall identify only the country from which the animal was imported and the United 
States.102  The current regulations accurately reflect the text of the statute by 
requiring commodities derived from animals imported into the United States for 
immediate slaughter103 to be “designated as Product of Country X and the United 
States.”104 
   

The proposed changes, if implemented, would circumvent this statutory 
requirement.  In effect, the proposed change seeks to substitute “country from which 
the animal was imported” with the “country[ies] where the animal was born and 
raised.”105  While the 2008 COOL statute does not define the terms “import” or 
“country of import” in its separate “definitions” section that sets forth and defines 
some of the key terms in the statute, it is clear from a plain reading of the statute 
that the two phrases—“country from which the animal was imported” with the 
“country[ies] where the animal was born and raised”—are not interchangeable.  An 
animal can be raised in one country, transferred to another country, and then 
imported into the United States immediately thereafter.  In such a scenario, the 
“country in which the animal was raised” is clearly not the equivalent of the 
“country from which the animal was imported.”   
 
  

                                                            
102 The relevant provision of the 2008 COOL statute provides: (C) IMPORTED FOR IMMEDIATE 
SLAUGHTER.—A retailer of a covered commodity that is beef, lamb, pork, chicken, or goat meat 
that is derived from an animal that is imported into the United States for immediate slaughter shall 
designate the origin of such covered commodity as—(i) the country from which the animal was 
imported; and (ii) the United States.  7 U.S.C. § 1638(a)(2)(C) (2010). 
103 As defined under 7 C.F.R. § 65.180 (2013). 
104 7 C.F.R. § 65.300(e)(3) (2013) (“If any animal was imported into the United States for immediate 
slaughter as defined in § 65.180, the origin of the resulting meat products derived from that animal 
shall be designated as Product of Country X and the United States.”). 
105 The agency noted in the Federal Register that “the country of raising for animals imported for 
immediate slaughter as defined in § 65.180 shall be designated as the country from which they were 
imported (e.g., ‘Born and Raised in Country X, Slaughtered in the United States’).”  Mandatory 
Country of Origin Labeling, 78 Fed. Reg. at 15,646 (Mar. 12, 2013). 
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Further, the 2008 COOL statute identifies the “country from which the 
animal was imported” as a “country” in the singular, and not in the plural, 
“countries,” because any one animal cannot be imported from more than one 
country.106  On the other hand, an animal can be raised in multiple countries.  
Courts have recognized similar singular-plural distinctions in matters involving 
similar exercises of statutory construction to carry significant persuasive value.107  
Additionally, according to Webster’s Dictionary,—a source courts often find to be a 
“reputable” tool of statutory interpretation—“to import” means to “bring from a 
foreign or external source.”108  The agency’s attempt to substitute the “country 
where the animal was raised” for “country from which the animal was imported” 
would be an interpretation that cannot be plausibly attributed to the statutory 
language provided in the 2008 COOL statute. 

   
Similarly, with respect to Category D, the 2008 COOL statute makes it clear 

that retailers shall designate covered commodities that are derived from an animal 
that is not “born, raised, or slaughtered” in the United States, as “a country” other 
than the United States as the country of origin.109 
 

C. Applying the “Whole Statute Rule,” Category A and Category B 
Commodities Must Be Labeled in the Same Manner as Category C 
and Category D Commodities 

 
If Congress made it clear that Category C and D commodities are to be 

labeled in a particular manner, it is apparent that, absent clear evidence to the 
contrary, Congress intended Category A and B commodities to be labeled in a 
consistent manner.  The “whole statute” or the “whole act” rule of statutory 
interpretation provides that courts should consider statutory text in relation to 

                                                            
106 In contrast, when the need arises, the statute uses the plural.  For example, the statute uses “all 
of the countries” with respect to Category B commodities.    
107 See, e.g., United States v. Rowland, 464 F.3d 899, 906 (9th Cir. 2006) (“[I]tem must come from a 
foreign country to be imported.”) (Emphasis added); Sec’y of Labor v. Excel Mining, LLC, 334 F.3d 1, 
9 (D.C. Cir. 2003) (recognizing the validity of the Secretary’s argument that a singular term, 
“measurement,” was deliberately used to signify the taking of a single as opposed to multiple 
samples); Bldg. & Constr. Trades Dep’t v. Reich, 40 F.3d 1275, 1283 (D.C. Cir. 1994) (dissenting) 
(interpreting the statute’s plain language to recognize a distinction between ‘contractor or his 
subcontractor’ in the singular, not contractors or subcontractors in the plural.”). 
108 See Webster’s Dictionary, Definition of IMPORT #2, http://www.merriam-
webster.com/dictionary/import.   Through the use of an example, Webster’s further confirms that the 
country of import can only be one country “to bring (as merchandise) into a place or country from 
another country.”  Webster’s, Examples of IMPORT, http://www.merriam-
webster.com/dictionary/import (emphasis added). 
109 7 U.S.C. § 1638(a)(2)(D) (2010). 
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other provisions of the statute.110  When interpreting a statute, courts are free to 
look to other provisions of the statute because statutes are typically adopted and 
construed as a single entity, and its various provisions are typically designed to 
work together.111  Thus, even “[a] provision that may seem ambiguous in isolation 
[can be] clarified by the remainder of the statutory scheme.”112  “[I]t is not proper to 
confine interpretation to the one section to be construed.”113 
 

The statutory language with respect to Category A and Category B products 
is not a model of clarity.  Category A of the 2008 COOL statute provides, in relevant 
part, that “[a] retailer of a covered commodity . . . may designate the covered 
commodity as exclusively having a United States country of origin . . . .114  Category 
B of the 2008 COOL statute provides, in part, that “[a] [r]etailer of a covered 
commodity . . . [m]ay designate the country of origin of such covered commodity as 
all of the countries in which the animal may have been born, raised, or 
slaughtered.115 However, as discussed in the preceding section, the statute is clear 
as to what is required for Category C and D commodities.  Retailers must label 
commodities imported for immediate slaughter as:  the country from which the 
animal was imported and the United States; and covered commodities that are 
derived from an animal that is not “born, raised, or slaughtered” in the United 
States, as “a country” other than the United States.116  Thus, to maintain 
consistency throughout the entire statute, the reasonable inference is that Category 
A and Category B commodities be labeled consistently with Category C and 
Category D commodities.  
  

Indeed, in the two prior instances where USDA proposed regulations to 
administer the COOL statute, it mandated that the form of the labeling regimes be 
consistently applied to all muscle cut commodities governed by the statute.  In 
2003, the USDA mandated that retailers “provide country of origin information, 
including the ‘born, raised, and slaughtered’ information” on the labels of all muscle 
cut commodities.117  Under the current regulations, retailers are required to provide 
country of origin labeling that is “in the form of a statement such as ‘Product of 
USA,’ ‘Produce of the USA’, or ‘Grown in Mexico’” to commodities of all four 
Categories.118  Thus, there is no reason to suggest that country of origin labels 
                                                            
110 Singer & Singer, Sutherland Statutes and Statutory Construction § 46:5 (citing Gustafson v. 
Alloyd Co., Inc., 513 U.S. 561 (1995)). 
111 United States v. Cooper, 396 F.3d 308 (3d Cir. 2005). 
112 United Sav. Ass’n of Tex. v. Timbers of Inwood Forest Assocs., 484 U.S. 365, 371 (1988). 
113 United States v. Universal C.I.T. Credit Corp., 344 U.S. 218 (1952).   
114 7 U.S.C. § 1638(a)(2)(A) (2010) (emphasis added). 
115 7 U.S.C. § 1638(a)(2)(B) (2010) (emphasis added). 
116 7 U.S.C. § 1638(a)(2)(C), (D) (2010). 
117 Mandatory Country of Origin Labeling, 68 Fed. Reg. at 61,944 (Oct. 30, 2003). 
118 7 C.F.R. § 65.300 (2013). 
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should no longer be consistent with one another for all muscle cut commodities 
covered under the statute.  Category A and Category B commodities must be labeled 
in the same manner as Category C and Category D commodities. 
 
If the Agency Promulgates a Final Rule as Proposed, Implementation 
Should be Delayed. 

AMI has demonstrated the severe adverse impact the proposal would have on 
the meat industry if AMS moves forward with the rulemaking and for those various 
reasons the proposal should be withdrawn.  If, however, the agency moves forward 
and promulgates a final rule as proposed or similar in nature to the proposal, the 
agency should not make the rule effective until the WTO has had an opportunity to 
determine whether the rule developed by AMS satisfies the United States WTO 
obligations. 

Presuming the proposal becomes a final rule, it is clear that the Canadian 
and Mexican governments will take the steps necessary in the WTO Dispute 
Settlement process to decide whether that final rule is compliant.  Delaying the 
effective date of the final rule cannot harm either industry or consumers.  While 
AMI in its comments above has shown the costs and burdens of the proposal to be 
significant, the agency admits the benefits of the rule will be small.119  

Implementing any final rule before knowing whether the WTO considers the 
proposal to be compliant, however, would impose significant costs on the entire 
meat and poultry sector – costs, including companies that would close and the lost 
jobs attendant to those closures, that can never be recovered.  
 

 
* * * * * 

One of the agency’s key missions, if not its primary mission, is to help 
support and grow American agriculture.  It is difficult to envision how the agency is 
fulfilling that mission when it proposes a rule that, if implemented, will: 1) offer de 
minimis, if any, benefits; 2) add significant costs to meat products processed in the 
United States, thereby decreasing demand; 3) likely cause packing plants and 
livestock producers to close or go out of business; 4) adversely affect the United 
States’ ability to compete in international markets, and 5) adversely affect the 
                                                            
119 In 2009 AMS stated that “after reviewing many studies and comments, the economic benefits 
from COOL will be small and will accrue mainly to those consumers who desire country of origin 
information.”  74 Fed. Reg. 2681 (Jan. 15, 2009) (Emphasis added).  The benefits, which AMS cannot 
quantify, are now even smaller: “The Agency believes that the incremental economic benefits from 
the proposed labeling of production steps will be comparatively small relative to those that were 
discussed in the 2009 final rule.” 78 Fed. Reg. 15646 (Emphasis added.) 
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unique business relationship the United States with its two largest trading 
partners.  Accordingly, for the reasons discussed above, AMI respectfully requests 
that the proposal be withdrawn. 

The American Meat Institute appreciates the opportunity to submit these 
comments.  If you have any questions regarding the information provided in these 
comments or anything else regarding this issue, please contact me.   

 
Respectfully submitted,  

  
Mark Dopp Senior Vice President, 
Regulatory Affairs and General Counsel 

 
cc:  Patrick Boyle 
 Dale Nellor 
 Janet Riley 
 Bill Westman 
 Jim Hodges 

Stephen Sothmann 
 David Shipman 
 Dr. Craig Morris 
 Erin Morris 
 Margaret Malanoski 
 Julie Wise 
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Consumers Appear Indifferent to Country-of-Origin Labeling for
Shrimp

by  and 
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Fred Kuchler Barry Krissoff

Under the Tarif f  Act  of  1930 and subsequent amendments, consumer-ready packaged foods must indicate whether the foods come from
the United States, f rom another country, or f rom mixed origins. Unt il the last  several years, random-weight products, such as loose produce,
store-cut and packaged meats, and seafood from a store's f ish counter, were not required to have country-of-origin labels. Proponents of
these labels assert  that  consumers view the U.S. label as an indicat ion of  safety, quality, or as a means of  support ing U.S. producers.
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This article is drawn f rom...

In April 2005, f ish and shellf ish became the f irst  commodit ies subject  to mandatory country-of-origin labeling (COOL). In March 2009, rules
became f inal requiring COOL for red meat, chicken and goat meat, f resh and frozen fruit  and vegetables, peanuts, pecans, macadamia nuts,
and ginger. ERS researchers explored whether U.S. consumers adjusted their purchases of  shrimp in response to the 2005 COOL
requirements for seafood. Findings show that consumers were not responsive to the new country-of-origin labels.

Shrimp was chosen for the study for a variety of  reasons. Fish and shellf ish were the f irst  commodit ies to fall under COOL requirements.
Shrimp is the most popular seafood in the United States, account ing for a quarter of  all seafood consumed. Seafood from Southeast Asia,
part icularly shrimp, has a history of  raising food safety concerns, so consumers may be looking for country-of-origin informat ion. The
dif ferent ways that shrimp is sold to consumers--random-weight shrimp purchased from a f ish counter versus consumer-ready packaged
shrimp--allow researchers to observe if  there are shif ts in purchases in response to COOL. Consumer-ready packages of  shrimp have
carried country-of-origin labels for many years. This informat ion was not required for random-weight shrimp unt il early 2005.

The researchers used weekly Nielsen Homescan purchase data for 1998-2006 to t rack household purchases of  three dist inct  products:
random-weight shrimp purchased from the f ish counter, f rozen bagged shrimp, and frozen bagged and breaded shrimp. To isolate the
impact of  the new COOL, the researchers accounted for the ef fects of  price, consumers' budgets, seasonality, purchasing trends, and
demographic characterist ics af fect ing demand for shrimp. If  COOL mattered to consumers, shrimp purchases af ter the rule's April 2005
implementat ion would have shif ted between the types of  products. Instead, no such demand shif t  was observed.

The researchers repeated the study using just  households in which at  least  one household head had at tended college, graduated from
college, or received an advanced degree. Findings from past studies on nutrit ion labeling suggest that  more educated consumers are more
likely to read food labels. This subset of  consumers did not alter their shrimp purchases in response to COOL either.

The implicat ions of  the research suggest that  price is a more important determinant of  buyer behavior than COOL, a f inding consistent with
various consumer surveys. Consumers may also feel that  retail out lets, the brand of  f ish, or exist ing health and safety regulat ions provide
adequate assurance of  the quality and safety of  the product without having to rely on country-of-origin labels.

"Do Consumers Respond to Country-of-Origin Labeling?", by Fred Kuchler, Barry Krissoff , and David Harvey, Journal of  Consumer Policy,
December 2010, Vol. 33, pp. 323-337
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	Exhibit 1 - AMI Comment Letter
	April 9, 2013
	Julie Henderson Director
	COOL Division  Livestock, Poultry, and Seed Division  Agricultural Marketing Service U.S. Department of Agriculture STOP 0216 1400 Independence Avenue, SW
	Room 2620-S Washington, DC 20250-0216
	Re: Docket No. AMS–LS–13–0004 -- Mandatory Country-of-Origin Labeling of Beef, Pork, Lamb, Chicken, Goat Meat, Wild and Farm Raised Fish and Shellfish, Perishable Agricultural Commodities, Peanuts, Pecans, Ginseng, and Macadamia Nuts:  Proposed Rule; ...
	Dear Ms. Henderson:
	This letter responds to an Agricultural Marketing Service (AMS or the agency) March 12, 2013, request for comments included in the agency’s publication of a proposed rule (proposal) regarding the above-referenced docket.  The American Meat Institute (...
	AMI has carefully reviewed the proposal and concluded that many AMI member companies will be significantly and adversely affected by the proposal.  In effect, the proposal seeks to replicate, in large part, the rule that AMS proposed in 2003.   This p...
	Moreover, if the existing mandatory country of origin labeling (COOL) rules are amended as provided by the proposal there is a virtual certainty that several meat packing establishments will ultimately close because of the costs they will be forced to...
	Finally, even the most cursory review leads to the conclusion that the proposal will not bring the United States into compliance with the World Trade Organization’s (WTO) Appellate Body (AB) ruling.  As the AB stated in its examination of the current ...
	We emphasize that this lack of correspondence between the recordkeeping and verification requirements, on the one hand, and the limited consumer information conveyed through the retail labeling requirements and exemptions therefrom, on the other hand,...
	The proposal not only does not address this fundamental problem, it requires even more segregation, thereby enhancing the discrimination and detrimental impact on imported livestock, all while causing United States plants and businesses, including liv...
	For the reasons set forth in more detail below AMI urges AMS to withdraw the proposal and seek a solution that will not result in several meat packers likely going out of business if the proposal as written is promulgated and goes into effect.
	The Agricultural Marketing Service Failed to Consider the Proposal to be Economically Significant and Failed to Conduct the Appropriate Economic Analysis
	AMS makes several incorrect assertions in the preamble in an apparent attempt to gloss over facts and circumstances that will add costs beyond those directly related to changing labels to reflect the different production steps – born, raised, and slau...
	In short, the agency repeatedly asserts that the only costs attendant to this proposal will be those involved in changing labels to reflect production steps.  This assertion is simply wrong.
	A. The Meat Industry Utilizes the Current Rule’s Practice of Commingling and Prohibiting that Practice Will Impose Significant Costs not Considered by AMS
	The ability to commingle animals of different origins and use the multiple countries or so called Category “B” label for the products derived from those animals is critically important to many packers and others down the supply chain.  The proposal, h...
	Interestingly, AMS seems to ignore the fact that commingling occurs regularly and that the Category B label is used in the marketplace.  Indeed, in the preamble AMS states that
	Given that the information needed to label production steps is already available and that most packers already segregate animals of differing countries of origin in the slaughter and processing of those animals, the most widespread cost of implementin...
	The agency’s assertion “that the majority of muscle cut covered commodities are not produced and labeled” does not excuse AMS from calculating and considering the additional costs that eliminating commingling will have on the supply chain.3F   AMS cou...
	The United States points to evidence showing that a significant proportion of muscle cuts of beef and pork is labelled "Product of the United States, Canada and Mexico", to argue that US producers are choosing to commingle, instead of segregate, their...
	In fact, included in the evidence offered by the United States was a USDA survey (of retail product) “indicating that ‘approximately 22 percent of beef sold and 4 percent of the pork sold in the United States is derived from commingled livestock or me...
	Notwithstanding the agency’s contention, the proposal would require plants to employ product segregation systems so that the meat derived from an “all American” or Category A animal, i.e. born, raised, and slaughtered in the U.S., is not mixed with mu...
	How much those costs would be is a function of several factors, with a critical factor being how many mixed origin or non-U.S. animals a plant processes and how they are mingled throughout a day’s livestock deliveries.  Consider, for example, the fact...
	Industry estimates for facilities that use Category A and B livestock could be as few as 2 per day to as many as 5 per day, depending on inventory fluctuations, livestock deliveries, etc.  Cost estimates for large processing facilities for changes or ...
	Using these values, costs for a hog slaughter facility that is processing and segregating products, on average, would be $4500-$5000 per change.  If the plant has an additional two changes per day or 10 changes per week, the added costs for this issue...
	For beef, although change times are generally shorter, the origin mix can be more complex because the industry utilizes cattle not only of U.S. origin, but also Canadian and Mexican origin.  Because of this greater complexity, the number of additional...
	There are at least 15 large cattle slaughter plants that process mixed origin livestock and at least 6 such hog slaughter facilities.  Using the values developed above, the additional downtime costs associated with the loss of commingling in the beef ...
	In fact, the prohibition on commingling could have an even greater adverse impact on smaller packers.  For example, a very small cattle slaughter company (fewer than 100 employees) that currently commingles production and uses the B label, estimates t...
	An alternative approach to examining the loss of commingling issue is to consider some work done when AMS published its original proposal in 2003.  In response to that proposed rule, which is markedly similar to the current proposal, led Sparks Compan...
	Foreign origin cattle make up about six to seven percent of the fed cattle slaughtered in the U.S.  Using the 22 percent value proffered by the United States in the WTO case, Category A cattle must be mixed with foreign origin livestock and hence woul...
	For pork products, Sparks estimated the costs for a non-integrated system to range from $2-$6 per head.9F   Approximately 5.5 million hogs (feeders and finished) entered the U.S. last year.  With approximately 110 million head slaughtered that 5.5 mil...
	In short, the annual operating costs for the fed cattle and hog processing industries would range from $97.9 to $132.6 million under the proposal without commingling and with the necessary segregation.  These values do not include costs attendant to c...
	In addition to increased operating costs, facilities that commingle and choose to segregate would almost certainly incur added capital costs attendant to segregation.  For example, there likely would be capital costs associated with the yards because ...
	In that regard, capital expenditures are estimated to be as high as $50 million to reconfigure a large cattle slaughter and beef processing plant to accommodate the issues identified above.  For other, smaller cattle slaughter and processing facilitie...
	slaughter and process cattle of foreign origin.  Similarly, estimates of capital costs for hog slaughter and processing operations range from $12 million to $25 million.  AMI’s estimate of capital expenditures for the hog processing/pork industry is a...
	B. The Proposal Ignores Other Significant Cost Considerations
	Analyzing the proposal from a different perspective using different economic assumptions leads to the conclusion that the beef processing margin lost could range from approximately $80 million to more than $300 million annually and from approximately ...
	The proposal also gives no consideration to the impact on exports.  Although exports are not subject to COOL, products intended for export typically bear a “Product of the U.S.” label, which is permitted under the current labeling system.  Unclear and...
	More specifically, consider the logistical and expensive challenges attendant to processing and preparing a load of beef or pork muscle cuts bearing any of the currently acceptable labels, e.g. “Product of the U.S.” or “Product of the U.S., Canada,” f...
	Although not strictly part of COOL, the agency does not seem to factor into its analysis the adverse impact that the added costs that are virtually certain to flow from this proposal would have on the American meat industry’s ability to compete in the...
	Finally, the proposal ignores other significant costs and effects that are almost certain to arise.  For example, it is unclear whether the current affidavit system will satisfy the proposal’s requirements.  Livestock producers who on an ongoing basis...
	would have higher costs because of the need to keep their loads segregated or, in the alternative transport less than capacity loads to achieve segregation, which will increase delivery costs.
	C. The Proposal Would Pick Winners and Losers in the Marketplace
	Given the significant physical and economic challenges and costs discussed above, not only for meat packers and processors but throughout the downstream supply chain, many retailers and consequently their suppliers will abandon using any livestock oth...
	When COOL went into effect in 2009, many retailers elected to accept Category A product only.  A number of retailers, as evidenced by the USDA survey, were open to receiving mixed origin labeled products.  It is an unassailable fact that if the propos...
	Even if a retail customer is willing to accept B or C label products, the fact is, there simply are not enough B or C livestock in any one region to allow a plant to dedicate itself to process B or C (the plant would have to be dedicated either to B o...
	For example, according to USDA data about 1.18 million head of cattle were processed in the Pacific Northwest, which includes Alaska, Idaho, Oregon, and Washington and of those, 932,000 were fed cattle.12F   Washington has two significant cattle proce...
	The two Washington plants have been accepting Canadian B and C label cattle regularly because those cattle are necessary to provide enough volume for the plants to operate.  Moreover, those plants have been using, and retailers have been accepting, pr...
	Similar concerns could arise for a facility in Utah that has seen its volume of B and C label cattle rise by almost 54,000 head (78,000 to 132,000 head) from 2009 to 2012.  Cattle slaughter in Utah is approximately 640,000 head, which means that the B...
	Similar issues exist for facilities in Texas that historically have relied on processing cattle that were born in Mexico and finished in the United States.  Mexico exported approximately 1.47 million feeder cattle to the U.S. in 2012.  AMI has identif...
	That plants will close is not promulgating an idle threat.  These concerns are based in part on what occurred when the Canadian border was closed in 2003 due to BSE concerns.  Then, the Department of Agriculture closed the border to cattle from Canada...
	The proposal, if implemented, will result in a de facto closing of the border to foreign origin livestock.  The borders will not be closed because the government ordered them closed.  Instead they will close to foreign livestock based on retailers’ de...
	D. Pursuant to Executive Order 12866 the Proposal is a Significant Regulatory Action and Should be Withdrawn
	The discussion above identifies two different scenarios that meatpackers will face if the proposal is implemented.  Given the significant adverse effect the proposal would have in either scenario and based on the economic information provided in the p...
	EO 12866 requires regulatory agencies to conduct an economic impact analysis of any “significant” rule, with special consideration given to small entities.  EO 12866 defines a “significant regulatory action” as any “regulatory action that is likely to...
	Under either prong of the test referenced above, the proposal is a significant regulatory action.  The estimated annual operating costs for packers and processors alone likely exceed $100 million, and those values do not include costs incurred by dist...
	In short, any reasonable analysis of the industry and the proposed rule would lead to the conclusion that the “annual effect on the economy” would exceed $100 million and just as relevant that the proposed rule would “adversely affect in a material wa...
	E. The Proposal is Subject to Executive Order 13563 and Should be Withdrawn
	In 2003, AMS stated that the benefits of COOL “are difficult to quantify.”24F   Indeed, the agency went on to say that “we believe that the benefits will be small and will accrue mainly to those consumers who desire country of origin information” and ...
	Contrary to the agency’s statement in the proposal, the agency did not conclude “in the PRIA and FRIA that the economic benefits from the COOL requirements are positive,…”26F   Specifically, AMS concluded in the final rule preamble that
	after reviewing many studies and comments, the economic benefits from COOL will be small and will accrue mainly to those consumers who desire country of origin information.  Several analysts concluded that the main benefit is the welfare effect result...
	The assertion that the economic benefits of COOL are “positive” does not comport with the agency’s own estimate that the “first-year incremental costs for growers, producers, processors, wholesalers, and retailers are $2.6 billion” and the “estimated ...
	Notwithstanding the discussion above, AMS invited comment on the benefits of the proposal and welcomes data that would help to inform a more quantifiable analysis.30F   Because the agency provided the shortest comment period possible (30 days) and den...
	A November 2012 study conducted at Kansas State University (KSU) affirms previously articulated research, and the AMS previous conclusion, regarding the very limited, virtually nonexistent, benefits attendant to COOL.31F   The key findings of the KSU ...
	Among the study’s findings is that COOL as currently implemented did not impact demand for covered commodity meat products.  This conclusion is consistent with the agency’s analysis and expectation expressed as long ago as 2003.32F   This conclusion i...
	More directly related to the question presented by AMS the KSU study authors state that “[G]iven the costs of compliance introduced by MCOOL and no evidence of increased demand for covered products, our results suggest an aggregate economic loss for t...
	The KSU study is also instructive in that the finding that consumers did not value a Product of the United States label over a Product of North America could have some bearing on the instant proposal.  The current labeling scheme does not impose the a...
	If a Product of North America label is less expensive to implement in the context of MCOOL and consumers fail to place a higher value on products carrying Product of the United States labels, economic gains would occur by utilizing the less expensive ...
	Given that the proposed labeling regimen will be more expensive than the current system and in light of the findings of the KSU study it is readily apparent that the proposal will result in an economic loss.
	The Proposal will not Bring the United States into Compliance with the WTO Appellate Body Ruling
	The proposal if implemented will not bring the COOL measure into compliance with United States trade obligations under the WTO.  The national origin discrimination found in COOL is a product of a statutorily-mandated labeling system.36F   The regulato...
	Finally, the proposal would do nothing to address the potential national origin challenges that still remain under TBT Article 2.2 and GATT Article III: 4 of the WTO agreements.  The proposed changes are targeted to comply with the AB’s findings under...
	A. The Proposal is Inconsistent with TBT Article 2.1
	The proposed regulations do not bring COOL into compliance with the AB’s opinion under TBT Article 2.1.  The focus of the AB opinion, as far as TBT Article 2.1 is concerned, is whether the detrimental impact COOL causes to foreign producers is accepta...
	The stated objective of COOL, to inform consumers of the origin of their meat products, is a legitimate objective to be pursued by technical regulation.  However, the AB found that the detrimental impact caused by COOL does not stem directly from a le...
	In reaching this conclusion, the AB found that “the informational requirements imposed on upstream producers under the COOL measure are disproportionate as compared to the level of information communicated to consumers through the mandatory retail lab...
	The proposal purportedly is intended to address the first example cited by the AB, i.e, the lack of meaningful information conveyed to consumers compared to the substantial information collected by upstream producers.  The proposal, however, fails to ...
	Moreover, the information conveyed by the proposed labels remains arbitrary with regard to Category D products, e.g., Product of Canada.  Products bearing this label do not provide consumers with the same information about the national origin of each ...
	Furthermore, the proposal does not address in any manner the AB’s second example of arbitrary application cited in the opinion.  Although the AB discusses the first example more extensively, the fact that a large number of covered commodities are not ...
	We emphasize that this lack of correspondence between the recordkeeping and verification requirements, on the one hand, and the limited consumer information conveyed through the retail labeling requirements and exemptions therefrom, on the other hand,...
	…information regarding the origin of all livestock will have to be identified, tracked, and transmitted through the chain of production by upstream producers in accordance with the recordkeeping and verification requirements of the COOL measure, even ...
	The proposal does not address this second example in any way.  Therefore, as it relates to the large number of products that are exempt from labeling requirements altogether, the COOL measure remains inconsistent with the AB opinion.  Because a signif...
	B. Potential TBT Article 2.2 Challenges Remain
	The AB did not complete its analysis regarding TBT Article 2.2 to determine whether the COOL measure is more trade restrictive than necessary to fulfill a legitimate objective in violation of the article.46F   That analysis was not completed because ...
	Specifically, the AB identified three factors to consider when evaluating whether a measure is more trade restrictive than necessary to fulfill a legitimate objective under Article 2.2:
	The degree of contribution the measure makes to the stated legitimate objective;
	The trade restrictiveness of the measure; and
	The nature of the risks at issue as well as the gravity of the consequences that would arise from non-fulfillment of the pursued objective.49F
	Furthermore, proposed alternatives to the measure will be analyzed to determine if an alternative exists that provides the same level of protection and is less trade restrictive than the measure under review.50F
	The AB attempted to complete its analysis using the factual information available on appeal.  Although it did not reach a justiciable conclusion using the available information, the AB stated:
	Overall, in our view, the Panel’s factual findings suggest that the COOL measure makes some contribution to the objective of providing consumers with information on origin; that it has a considerable degree of trade-restrictiveness; and that the conse...
	Based on the guidance provided in the AB opinion, if challenged it seems likely that the proposal would be found to be more trade restrictive than necessary to fulfill a legitimate objective, and therefore violate Article 2.2.  The degree to which the...
	C. Article III: 4 Challenge Under GATT 1994
	Finally, regardless of its level of compliance with the AB opinion under the TBT chapter, the proposal would still be subject to challenge by Canada and Mexico under the provisions of the GATT 1994 agreement and those countries would likely prevail.52...
	A prima facie case has been established for a claim by Canada and Mexico under GATT III: 4 because COOL treats imported like products less favorably than domestic products.54F   The test used to determine whether a national treatment discrimination cl...
	Furthermore, the only defenses to GATT III:4 claims are prescriptively listed in GATT XX, which the U.S. has not raised in the WTO actions to date and are not applicable to the COOL measure.55F   The exceptions are prescriptively itemized in the GATT ...
	In short, the proposal would not bring COOL into compliance with the United States’ WTO obligations.  The discrimination and detrimental impact to foreign producers resulting from COOL are the result of the statutory language and for that reason a reg...
	 “The COOL program is not a food safety program.”79F
	 “As noted by the commenter, the intent of the law and this rule is to provide consumers with additional information on which to base their purchasing decisions. COOL is a retail labeling program and as such does not provide a basis for addressing fo...
	 “As previously stated, the COOL program is neither a food safety or traceability program, but rather a consumer information program.  Food products, both imported and domestic, must meet the food safety standards of the FDA and FSIS.  Food safety an...
	 As discussed in the IRIA, mandatory COOL does not address food safety issues.82F
	First, always, is the question of whether Congress has directly spoken to the precise question at issue.  If the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously ex...
	Thus, under the first prong of the Chevron analysis, if it is clear that Congress has resolved a particular policy dispute, an agency must adopt Congress’s resolution as a matter of law.91F   The test is whether the “agency’s construction of the langu...
	It is fair to conclude that Congress understood that animal agriculture is complex and that Congress intended that the statute be interpreted in a flexible manner.  To that end, a fundamental purpose of the 2008 Farm Bill provisions that amended COOL’...
	A. The Statute Does Not Explicitly or Implicitly Allow the USDA to Require Retailers to Provide Point of Processing Information
	Applying Chevron, its progeny, and the tools of statutory construction to the matter at hand, the 2008 COOL statute does not allow the USDA to require retailers to provide labels that contain point of processing information as to where the source anim...
	Further, there is no provision in the statute delegating to the USDA any broad, implied grants of authority to allow it to require retailers to provide such labels.  This case is unlike the Supreme Court case, Pension Benefit Guaranty Corp. v. LTV Cor...
	Statutory language giving the USDA explicit or implicit authority to mandate a particular labeling scheme cannot be found in the 2008 COOL statute because Congress intended the statute to require the USDA to impose a mandatory “country of origin” labe...
	In fact, when the House Agriculture Committee convened to reach a compromise between the various interested parties on July 20, 2007 to consider what eventually became the 2008 COOL amendments, the primary impetus behind the discussions was to do awa...
	As the author of the COOL provision included in the 2002 farm bill, I am pleased to see that this bill contains a very critically important compromise on mandatory Country of Origin Labeling, COOL, that will allow for streamlined, commonsense implemen...
	Congress’s intent to do away with the USDA’s flawed interpretation of the statute is further made evident through the memoranda submitted by the interested parties around the relevant timeframe.  For example, the very first item on R-Calf United Stock...
	Moreover, it is instructive that after the adoption of the COOL amendments in the 2008 Farm Bill, the USDA promptly retreated from its earlier position and published proposed regulations that no longer required all retailers to provide specific infor...
	B. The Statute Provides that the Labels Must Identify Category C Commodities as the Country From Which the Animal was Imported And the United States
	The proposed changes to require the identification of the individual processing steps are incompatible with the statutory requirements for Category C commodities (those from animals “imported for immediate slaughter”).  For Category C commodities, the...
	The proposed changes, if implemented, would circumvent this statutory requirement.  In effect, the proposed change seeks to substitute “country from which the animal was imported” with the “country[ies] where the animal was born and raised.”104F   Whi...
	Further, the 2008 COOL statute identifies the “country from which the animal was imported” as a “country” in the singular, and not in the plural, “countries,” because any one animal cannot be imported from more than one country.105F   On the other han...
	Similarly, with respect to Category D, the 2008 COOL statute makes it clear that retailers shall designate covered commodities that are derived from an animal that is not “born, raised, or slaughtered” in the United States, as “a country” other than t...
	C. Applying the “Whole Statute Rule,” Category A and Category B Commodities Must Be Labeled in the Same Manner as Category C and Category D Commodities
	If Congress made it clear that Category C and D commodities are to be labeled in a particular manner, it is apparent that, absent clear evidence to the contrary, Congress intended Category A and B commodities to be labeled in a consistent manner.  The...
	The statutory language with respect to Category A and Category B products is not a model of clarity.  Category A of the 2008 COOL statute provides, in relevant part, that “[a] retailer of a covered commodity . . . may designate the covered commodity a...
	Indeed, in the two prior instances where USDA proposed regulations to administer the COOL statute, it mandated that the form of the labeling regimes be consistently applied to all muscle cut commodities governed by the statute.  In 2003, the USDA mand...
	The American Meat Institute appreciates the opportunity to submit these comments.  If you have any questions regarding the information provided in these comments or anything else regarding this issue, please contact me.
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